
 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Welcome to Colin Biggers & Paisley 

Colin Biggers & Paisley was founded over a century ago and today has offices in Brisbane, Sydney and Melbourne. We 

provide a personalised service for our clients with our partners taking a hands-on approach to every project. We have both the 

capacity and the expertise to deliver on complex regional, national and international projects in the following areas of practice: 

 Commercial and corporate and dispute resolution 

 Construction and engineering 

 Insurance 

 Property and development 

Construction & Engineering Group 

Colin Biggers & Paisley has one of the largest specialist construction and engineering practices in Australia with over 35 
partners, special counsels and senior associates. Our Construction & Engineering group has the following specialist expertise: 

 Construction disputes 

 Major projects and infrastructure 

 Commercial and residential projects 

Planning Government Infrastructure & Environment Team 

Our Planning Government Infrastructure & Environment team are the trusted partners of public and private sector entities. We 

are the legal and policy designers of strategic and tactical solutions to complex problems in the fields of planning, government, 

infrastructure and environment. 

Our team has a deep understanding of what is required to deliver a complex project and has more than 50 years experience in 

designing innovative outcomes for development and infrastructure projects, including new cities, towns and communities. 

We provide the following specialist expertise: 

Planning 

Strategic and tactical planning in development issues and processes in major residential communities, commercial and 

industrial projects. 

Government 

In-depth understanding in government legislation, policy and processes. 

Infrastructure 

Specialist expertise and experience in infrastructure planning, funding and delivery. 

Environment 

Legal excellence in all areas of environmental law. 
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Court found favourably for Masters Home 
Improvement Centre at Noosaville 

Ronald Yuen | Nadia Czachor 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Hydrox Nominees Pty Ltd v Noosa Shire Council [2014] QPEC 18 heard 
before Rackemann DCJ 

July 2014 

 

 

In brief 

The case of Hydrox Nominees Pty Ltd v Noosa Shire Council [2014] QPEC 18 involved an appeal in the Planning 
and Environment Court commenced by Hydrox Nominees Pty Ltd against the Noosa Shire Council's decision to 
refuse a development application to facilitate the establishment of a Masters store at Noosaville. The main issues 
in dispute were whether the proposed Masters store was in conflict with the planning scheme and if so, were 
there sufficient grounds to justify approval, despite the conflict. 

Whilst the court found that the proposed Masters store was in conflict with the planning scheme, there was 
significant public or community and planning need for the proposed Masters store and it would bring benefits to 
the community. As such, the appeal was allowed and further hearing was adjourned to allow conditions of 
approval to be formulated. 

Council refused the development application on the grounds of the 
proposal's conflict with the planning scheme, insufficient grounds 
to justify approval and its potential to adversely impact on the 
economic viability of existing businesses 

Hydrox Nominees made a development application for a material change of use for a Masters store on about 3.51 
hectares of vacant, cleared land at Noosaville. 

Under the council's planning scheme, the land is within but at the periphery of the Noosa Shire Business Centre 
which is the principal retail and business centre for the Shire of Noosa. The Noosa Shire Business Centre is 
identified as a Major Regional Activity Centre under the South East Queensland Regional Plan. The proposed 
Masters store is consistent with the South East Queensland Regional Plan. 

Contrary to the recommendations of its planning officer, the council refused the development application on such 
grounds which included: 

 the proposed Masters store had the potential to adversely impact on the economic viability of numerous 
existing businesses, particularly in the Noosaville locality; 

 the proposed Masters store was not sufficiently consistent with the planning scheme and there were 
insufficient grounds to justify approval despite the conflict. 

Court did not believe the proposal would likely result in an overall 
adverse effect 

The court noted that the only large format home improvement stores on the Sunshine Coast are operated by 
Bunnings. However, as the most direct competitor, Bunnings did not make a submission to the development 
application. Nonetheless, the evidence before the court was that it was not expected to fail. Instead, the concern 
was expressed for smaller existing retailers. 

As observed by the court, the land is within an "in centre" location and the proposed Masters store would mainly 
compete with existing out-of-centre retailers. Further, any concern about the potential loss of levels of service to 
the public would need to be weighed up against the anticipated net increase in the extent and adequacy of 
services available to the community. 

The following operators and categories of operators were considered: 

 Traditional retail facilities such as discount department stores and supermarkets – the parties' economic 
experts agreed there would be some impact, but it would be minor for the discount department stores and 
negligible for traditional facilities. 
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 Specialist traders – the court concluded that traders like paint, garden, tool and plumbing specialists are 
typically located in industrial areas, not well suited to the female patronage targeted by Masters, and therefore 
the majority were considered likely to continue to operate. 

 Mitre 10 – having withstood a 'significant impact' from Bunnings opening, and given the evidence from the 
company's chief financial officer about the company's optimistic view of the future, the court preferred the 
evidence of Hydrox Nominee's economic expert that Mitre 10 had reasonable prospects of being able to 
continue. 

On balance, the court was satisfied that the proposed Masters store would lead to a significant improvement in 
the extent and adequacy of services, even though it might result in store closures and diminution in the level of 
service offered by some others. 

The proposal was in conflict with the planning scheme but there 
were a number of matters which gave support to the proposal 

The court accepted that the proposed Masters store was in conflict with the planning scheme as it departed from 
what was intended within the relevant precincts of the Noosa Shire Business Centre by providing a substantial 
amount of retail development that would displace opportunity for potential future development for specified 
consistent uses, including non-retail uses. 

Despite that, having considered the evidence before the court, the court observed the following matters which 
gave support to the proposed Masters store: 

 the potential loss of industrial land was inconsequential given the supply of land available to service the 
relatively low demand for industrial land in the Noosa Shire; 

 the proposed Masters store would not impact on the capacity of the Noosa Shire Business Centre to 
accommodate any future demand from the "white collar" section that might develop over time; 

 the Noosa Shire Business Centre had sufficient land available to develop a mix of functions; 

 the departure from the mix contemplated in the provisions of the planning scheme would not undermine the 
positive contribution of the proposed Masters store to the long term viability of the Noosa Shire Business 
Centre as the principal business, retail and administrative centre in Noosa; 

 the land was suitable for accommodating the Masters store without unacceptable impacts and in reality, it was 
the only apparent opportunity to accommodate the Masters store in the locality. 

The court was satisfied that there was a significant public or 
community, planning and economic need for the proposal 

The court noted that the provision of a competitive large format improvement store in close proximity would be 
beneficial to families, retirees and the tourist market in the Noosa locality. 

Whilst the court acknowledged that the catchment population might not be generous for two large format home 
improvement stores, it was satisfied that there was sufficient economic demand to support the proposed Masters 
store, in addition to the existing Bunnings. 

Accordingly, the court was satisfied that there was a significant public or community, planning and economic need 
for the proposed Masters store. As such, despite the conflict with the planning scheme, there were sufficient 
grounds which warranted approval of the proposed Masters store. 
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Indemnity not punishment – the role of cost orders 
in enforcement proceedings to remedy or restrain 
the commission of a development offence 

Ronald Yuen | Luke Grayson 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Southern Downs Regional Council v Kemglade Pty Ltd & Anor [2014] QPEC 
19 heard before Jones DCJ 

July 2014 

 

 

In brief 

The case of Southern Downs Regional Council v Kemglade Pty Ltd & Anor [2014] QPEC 19 concerned an 
application for costs brought in the Planning and Environment Court under section 457(9) (Costs) of the 
Sustainable Planning Act 2009 by the Southern Downs Regional Council against Kemglade Pty Ltd and Mr Jan 
Idec in respect of the enforcement proceedings for using the premises for temporary workers' accommodation 
without an effective development permit, following the council successfully obtaining the enforcement orders. 

The court held that there was no reason to depart from the "usual order as to costs" and Kemglade Pty Ltd and 
Mr Idec were ordered to pay the council's costs of its application. 

Purpose of cost orders is to indemnify the successful party in 
respect of expenses it had to incur, not to punish the unsuccessful 
party 

Section 457(9) of the Sustainable Planning Act 2009 relevantly provides that "costs of a proceeding mentioned in 
section 601 (Proceedings for orders), including an application in a proceeding mentioned in that section, are in the 
discretion of the court but follow the event, unless the court orders otherwise." 

The court believed the wording of section 457(9) made it clear that it was the intention of Parliament that costs in 
proceedings brought under section 601 should follow the event unless the court in exercising its discretion, 
considered that there were sufficient reasons to deprive the successful party of its costs. 

As observed by the court, the primary purpose of the cost order was to indemnify the successful party in respect 
of the expenses it had to incur and costs were not ordered against the unsuccessful party as a form of 
punishment. 

By reference to the High Court decision in Oshlack v Richmond River Council [1998] HCA 11 and the decision in 
Kilvington v Grigg & Ors (No. 2) [2011] QDC 37, the court further observed that "costs follow the event", which 
was often referred to as the "usual order as to costs", operated on the principle that subject to certain limited 
exceptions, a successful party in litigation would ordinarily be entitled to an award of costs in its favour on reasons 
of fairness and policy. An exception to the usual order as to costs could arise where the successful party was 
guilty of inefficient conduct of the proceedings. 

Conduct of the respondents was both unlawful and flagrant, such 
unlawful use would have continued in the absence of the 
enforcement proceedings and there was no basis for departing 
from the usual order as to costs 

As the council was entirely successful in the enforcement proceedings and Kemglade Pty Ltd and Mr Idec made 
no attempt to defend the proceedings, the court considered it clear that the council was entitled to a favourable 
cost order. 

The court did not consider that any conduct of the council would cause it to be deprived of a favourable cost 
order, particularly having regard to a number of matters which included the following: 

 the use of the premises for temporary workers' accommodation by Kemglade Pty Ltd and Mr Idec was 
unlawful and posed real, immediate and serious safety risk to the occupants; 

 had the council not commenced the enforcement proceedings, the unlawful use of the premises would have 
continued. 



 
 
 
 

4 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Further, contrary to the assertion made by Kemglade Pty Ltd and Mr Idec, the court considered that it was 
necessary for the council to take steps to restrain the unlawful use of the premises so as to prevent any further 
danger to the occupants. 

The court ordered Kemglade Pty Ltd and Mr Idec to pay the council's costs of its application accordingly. 
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Is it really a rezoning application or does it just look 
like one? 

Ronald Yuen | Min Ko 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Wigan v Redland City Council & Ors [2014] QPEC 27 heard before Jones DCJ 

July 2014 

 

 

In brief 

The case of Wigan v Redland City Council & Ors [2014] QPEC 27 concerned an application brought by Redland 

City Council to the Planning and Environment Court for a declaration that the development application (seeking a 
preliminary approval for a material change of use under section 3.1.6 of the repealed Integrated Planning Act 
1997 (IPA) and operational works) made by Ms Lorette Wigan was not a valid application for the purposes of the 

IPA and an order that the appeal be struck out. 

The court held that the application was one capable of being received and considered by the council as the 
relevant assessment manager and if the application was not otherwise a properly made application the conduct of 
the council had rendered it so. Accordingly, the court dismissed the council's application. 

The council submitted that the development application was not 
capable of being considered by the council and otherwise being 
dealt with under the repealed Integrated Planning Act 1997 

The council submitted that the development application was not capable of being considered by the council as the 
assessment manager and otherwise being dealt with under the IPA, particularly having regard to the following 
contentions made by the council: 

 the development application did not apply for an identifiable use and it could not be identified as one seeking 
approval of any development within the meaning under the IPA; 

 the development application was in the nature of a rezoning, which could not be made under the IPA; 

 the development application was not in compliance with section 3.1.6 (Preliminary approval may override a 
local planning instrument) of the IPA as it did not identify the development resulting from approval which would 
then be self assessable development and the applicable codes against which the development (if approved) 
would be assessed given that the proposed codes did not exist in the superseded 1988 planning scheme. 

The material change of use was not for a rezoning, but rather for 
uses that included residential A and residential B uses 

On an objective reading of the development application including the IDAS forms and the letter of owner's 
consent, the court considered that it was sufficiently clear that the intended material change of use was not for a 
rezoning, but rather for "uses including (but not limited to) Residential A and Residential B uses". The intended 
uses included the type of development associated with residential A development in the "urban precinct", and 
residential B development uses in the "high density" precincts identified in the structure plan. 

In that regard, the court observed that the council when refusing the development application seemingly had little 
doubt that it was residential development being applied for. 

It was sufficiently clear in terms of how the council's planning 
scheme was to be varied and an interested person should be able 
to identify the real effect and potential consequences of the 
proposed development if approved, notwithstanding the level of 
complexity involved in identifying the applicable codes 

Whilst Ms Wigan applied to have the development application assessed under the superseded 1988 planning 
scheme, the council determined that the application would be assessed under the 2006 planning scheme. 



 
 
 
 

6 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Having considered the IDAS forms which accompanied the development application, the court concluded that it 
was clear that the development application sought to vary the effect of a local planning scheme by changing the 
level of assessment applicable to the proposed uses to self assessment. 

The court noted that the 1988 planning scheme did not expressly contain any "codes" for the purposes of the 
development application. Whilst the 1988 planning scheme contained "standards", the court agreed that the 
development application would not be workable if it was reconciled with the standards in the 1988 planning 
scheme. 

Despite that, the development application was assessed under the 2006 planning scheme. The court 
acknowledged that it was a somewhat complex exercise to identify the applicable codes under the 2006 planning 
scheme. However, as it was sufficiently made clear under the development application the way in which 
Ms Wigan wanted the council's planning scheme varied, the court considered that an interested person should be 
able to identify the real effect and potential consequences of the development application if approved. 

The court therefore held that the development application was one capable of being received and considered by 
the council as the relevant assessment manager. 
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Negotiation and imposition of conditions produce a 
good outcome for adventure park 

Ronald Yuen | Monica Wilkie 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Harris v Scenic Rim Regional Council [2014] QPEC 16 heard before Preston A 
DCJ 

July 2014 

 

 

In brief 

The case of Harris v Scenic Rim Regional Council [2014] QPEC 16 concerned an appeal commenced by Brian 
Harris and Wendy Harris trading as Scenic Rim Adventure Park in the Planning and Environment Court against 
the decision of Scenic Rim Regional Council to refuse a development application for a development permit for a 
material change of use for outdoor sports, recreation and entertainment (adventure and four wheel drive park and 
camping ground) in respect of land located at Innisplain. 

Anthony Robert Halpin and David Peter Barbagallo who made properly made submissions about the development 
application opposing the proposal, elected to join the appeal as co-respondents. 

The court found that the proposal, as amended by Mr and Mrs Harris if carried out in accordance with the 
proposed conditions of approval, would not have unacceptable impacts in terms of bushfire, flooding, water 
quality, acoustic, air quality, traffic and town planning including amenity. Accordingly, the court set aside the 
council's decision and replaced it with a decision to approve the amended proposal subject to conditions. 

The court adjourned the hearing of the appeal to allow the parties to discuss and endeavour to agree on the 
conditions package. 

Adverse impacts of the proposal associated with bushfire, flooding, 
water quality, acoustic and air quality were resolved which left the 
two contentious issues, namely traffic and town planning 

A number of issues in respect of the proposal were raised by the parties in the appeal which included issues 
associated with geotechnical, vegetation, flora, fauna, good quality agricultural land, bushfire, flooding, water 
quality, acoustic, air quality, traffic and town planning. The council, Mr Halpin and Mr Barbagallo withdrew the 
issues associated with geotechnical, vegetation, flora, fauna and good quality agricultural land. 

Prior to the hearing, Mr and Mrs Harris changed the development application to reduce the intensity and scale of 
the proposal and the change was held by the court to be a minor change. 

The issues associated with bushfire, flooding, water quality, acoustic and air quality in respect of the amended 
proposal were resolved by agreement of the experts that they could be satisfactorily dealt with by conditions and 
as such, would not warrant a refusal of the amended proposal. 

Notwithstanding the change made to the proposal, the council maintained that the amended proposal should be 
refused on traffic and town planning grounds and that it remained in conflict with the council's planning scheme, 
and there were not sufficient grounds to justify an approval despite the conflict. 

During the course of the hearing, Mr and Mrs Harris and the council agreed on amendments to the draft 
conditions of approval which included a further reduction in the number of vehicles visiting the land each day 
(from 40 to 20) and completion of certain agreed works within 12 months of the giving of an approval. 

Consequently, the council changed its position from opposing to supporting the amended proposal. Mr Barbagallo 
also changed his position and was no longer opposing the amended proposal. However, Mr Halpin maintained his 
opposition to the amended proposal on the grounds of traffic and town planning, including that it was in conflict 
with the council's planning scheme. 
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The amended proposal with the number of vehicles each day 
limited to 20 will not lead to unacceptable impacts on the 
performance or safety of the intersection or on right turns off the 
Mt Lindesay Highway into Tamrookum Creek Road 

Both Mr and Mrs Harris and the council called traffic experts who produced two joint expert reports, the second of 
which addressed the amended proposal. 

Both parties' traffic experts agreed that an increase in the number of vehicles turning into and out of Tamrookum 
Creek Road could be acceptable at the current intersection if certain roadworks and regulatory signage were 
undertaken, but disagreed with respect to the quantum of the increase that would be acceptable. 

Mr and Mrs Harris' traffic expert considered an increase of up to 40 vehicles visiting the land each day would be 
acceptable. Conversely, the council's traffic expert considered an increase of more than 25 vehicles each day 
would be significant, but could accept a limitation of 25 vehicles visiting the land each day without further works 
being required to the intersection, and 20 vehicles making right turns off the Mt Lindesay Highway. 

The court noted that Mr and Mrs Harris agreed further reduction in the number of vehicles visiting the land each 
day fell within the traffic experts' threshold of acceptable increase in traffic flow. For that reason and having regard 
to the following supporting factors, the court found that the amended proposal with the number of vehicles each 
day limited to 20 would not lead to unacceptable impacts on the performance or safety of the intersection or on 
right turns off the Mt Lindesay Highway into Tamrookum Creek Road: 

 the Department of Transport and Main Road's general support of the original proposal (which was of a much 
larger scale and more intensive than the amended proposal); 

 the safety record of the intersection; 

 a reasonable assumption that road users would obey the road rules and road markings and signage. 

The likely increase in traffic flow generated by the amended 
proposal along Tamrookum Creek Road would be acceptable 

As part of the amended proposal, road widening and upgrading of warning and regulatory signage were to be 
undertaken which included the introduction of a 60/kph speed limit along Tamrookum Creek Road. 

It was subsequently agreed between Mr and Mrs Harris and the council that the proposed roadworks and signage 
would be undertaken within 12 months of the giving of an approval. Given the roadworks and regulatory signage 
to be completed, both parties' traffic experts agreed that an increase in the number of vehicles using Tamrookum 
Creek Road as a result of the amended proposal could be acceptable. 

The court found that the proposed development, with the number of vehicles visiting the land each day being 
limited, completion of the roadworks and signage along Tamrookum Creek Road and implementation of other 
traffic management measures required by the proposed conditions of approval would not cause unacceptable 
impacts on Tamrookum Creek Road, in reliance of the traffic experts' opinions and having regard to a number of 
supporting factors which included: 

 the council, as the authority which was responsible for Tamrookum Creek Road was in support of the 
amended proposal subject to the agreed conditions of approval; 

 the safety record of Tamrookum Creek Road; 

 traffic generated by the proposed development would not likely use the road at its busiest times and as such 
would not likely cause inconvenience or difficulty to the current users of Tamrookum Creek Road; 

 a reasonable assumption that road users would obey the road rules and road signage. 

The amended proposal based on the agreed conditions of approval 
will not have an unacceptable impact on the neighbourhood's 
amenity 

Both Mr and Mrs Harris and the council called town planning experts who produced two joint expert reports, the 
second of which addressed the amended proposal. 

Both parties' town planning experts agreed that the impacts associated with the amended proposal would be 
acceptable and could be addressed through the implementation of management plans and conditions of approval 
if various experts on other issues agreed that the amended proposal was acceptable. As such, after amendments 
were made to the development application, the only outstanding town planning issue was whether the traffic 
generated by the amended proposal would have unacceptable amenity issues. 
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As a consequence of the changed conditions of approval, which resulted in the traffic experts reaching agreement 
that the amended proposal would not generate unacceptable traffic or safety impacts, the town planning experts 
agreed that there would be no unacceptable amenity impacts. 

The court, in reliance of the town planning experts' opinions and having regard to the reasonable expectations of 
residents of the neighbourhood, found that the amended proposal (which was of a lesser scale, less intensive and 
generated lesser traffic volumes than the original proposal) based upon the agreed conditions of approval would 
not have an unacceptable impact on the amenity of the neighbourhood. 

Approval of the amended proposal subject to the agreed conditions 
of approval would not be in conflict with the council's planning 
scheme 

The court noted that the alleged conflict with the relevant provisions of the council's planning scheme by the 
proposal arose from the unacceptable traffic impacts generated by the proposal and the unacceptable impact on 
the amenity of the neighbourhood. 

Given its findings on those impacts, the court found that an approval of the amended proposal subject to the 
agreed conditions of approval would not be in conflict with the relevant provisions of the council's planning 
scheme. 

Accordingly, the court determined to set aside the council's decision and replace it with a decision to approve the 
amended proposal subject to the agreed conditions of approval. 
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Court conditionally extended the operation period 
for a long standing quarry 

Ronald Yuen 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Holcim (Australia) Pty Ltd v Bundaberg Regional Council (No. 2) [2014] QPEC 
29 heard before Jones DCJ 

July 2014 

 

 

In brief 

The case of Holcim (Australia) Pty Ltd v Bundaberg Regional Council (No. 2) [2014] QPEC 29 concerned an 
application made by Holcim (Australia) Pty Ltd in the Planning and Environment Court to conditionally extend the 
operation period for a long standing quarry located east of Bundaberg. 

The court, with the support of the Bundaberg Regional Council, allowed the application and made an order that 
condition 1.2 of the town planning consent permit be amended to extend the operation period. 

The court had to satisfy itself that the proposed extension of the 
operation period was a permissible change under section 367 of the 
Sustainable Planning Act 2009 

CSR Limited, the previous operator of the quarry, obtained from the Planning and Environment Court a town 
planning consent permit for the operation of the quarry on the subject land. The permit included a condition which 
restricted the term of the operation to a 15 year period (condition 1.2). The quarrying operations on the subject 
land initially were to cease from 13 April 2009. However, following further proceedings in the court, condition 1.2 
of the permit was amended to permit quarrying activities on the subject land to continue until 12 April 2014. 

Holcim made an application to the court under section 369 (Request to change development approval) of the 
Sustainable Planning Act 2009 (SPA) seeking a further extension of time for the quarrying operations. The 

extension was sought primarily due to a drop in production caused by the economic downturn over the past 4 
years. 

By an order of the court made on 1 April 2014, the operation of condition 1.2 of the permit was effectively 
extended until such time as Holcim's application was heard and finally determined by the court. The council 
supported Holcim's application. 

The court observed that a successful application by Holcim would not create a new approval but result in a 
change to a condition of the permit. In determining whether the proposed change to the permit was a "permissible 
change" under section 367 (What is a permissible change for a development approval) of the SPA, the court had 
to be satisfied that the proposed change would not, because of the change: 

 result in a substantially different development; 

 require referral to additional concurrence agencies if the application for the permit was remade; 

 be likely to cause a person to make a properly made submission objecting to the proposed change if the 
circumstances allowed; 

 cause development to which the permit related to include any prohibited development. 

The proposed extension of the operation period would not result in 
a substantially different development or involve any prohibited 
development 

The court, by reference to the decisions in Firefast Pty Ltd v Ipswich City Council & Ors (2006) QPEC 076 and 
Cemex Australia Pty Ltd v Bundaberg Regional Council (2009) QPEC 20, was satisfied that the proposed change 

to condition 1.2 of the permit for the purpose of extending the operation period would not result in a substantially 
different development or involve any prohibited development. 
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The proposed extension of the operation period would not involve 
additional concurrence agencies 

The court observed that there were no entities described as "concurrence agencies" at the time the permit was 
issued as those agencies were a creation under the repealed Integrated Planning Act 1997. 

Having regard to the nature of the proposed change to condition 1.2 of the permit, the court was satisfied that no 
issue involving additional concurrence agencies arose. 

The proposed extension of the operation period would not be likely 
to cause a person to make a properly made submission objecting to 
the proposed extension 

The court noted that the need for an extension of time was not a result of any untoward conduct on the part of 
Holcim whilst the rate of excavation was dictated by Holcim's own commercial interests. 

In considering whether the proposed change to condition 1.2 of the permit would likely cause a person to make a 
properly made submission objecting to the proposed change, the court had regard to the following facts and 
circumstances: 

 the subject land was identified as a key resource area by the State; 

 all extractive and processing activities would cease by 30 November 2014 and during that period, no blasting 
was to be undertaken and processing activities were to be conducted at a location away from existing and 
future residential development and in an area which would, to a material extent, be screened by large areas of 
stockpiling; 

 the only significant activities that could be undertaken on the subject land from 30 November 2014 would be 
those associated with the transportation of material from the existing stockpiles and the ongoing rehabilitation 
of the subject land, and it would be in the public interest for those activities to be undertaken on the subject 
land; 

 there was experts' evidence which suggested that the extractive and processing activities would only have 
minor negative impacts on amenity, given the location of the areas yet to be quarried and the relevant 
processing plant and equipment. 

The court was overall satisfied that it was not likely that the proposed change would cause a person to make a 
properly made submission objecting to the proposed change. 

The court also relevantly observed that in the event that Holcim's application were to fail, the council would likely 
grant a further development approval even if limited to only the removal of existing stockpiled material and site 
rehabilitation. 

In the circumstances, the court allowed Holcim's application and ordered that condition 1.2 of the town planning 
consent permit be amended to read: 

This permit shall be in force from the date of issue to 31 December 2016, provided that extraction of 
materials from the land to which the permit relates is authorised to continue only until 30 November 
2014.  From 1 December 2014 until 31 December 2016, the permitted use shall be limited to the 
stockpiling of extracted materials and the completion of rehabilitation of the land as required by 
condition 6 of this permit.  From the date of issue all other permits or approvals over the site shall 
cease to have any force or effect. 
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The importance of the planning and funding of 
development infrastructure to Queensland's 
economic model 

Ian Wright 

This article discusses the importance of the planning and funding of development 
infrastructure to Queensland's economic model and the poor policy decisions which have 
contributed to the breaking of Queensland's economic model. It suggests policy 
prescriptions for the planning and funding of development infrastructure which would 
assist in rebooting Queensland's economic model through a revived construction and 
property development sector1 

September 2014 

 

 

Infrastructure funding and planning 

In our professional capacities as politicians, public servants, developers and advisors and in our personal 
capacities as citizens of Queensland, regional participants and rate payers in our various local government areas, 
we instinctively understand that the planning and funding of development infrastructure is critical to the design 
and construction of the places where we live, work and play. 

This is particularly the case in regions such as South East Queensland and regional cities and towns which have 
a relatively low population density that are experiencing significant population growth and increasing demands for 
development infrastructure. 

However despite our collective understanding of the importance of the planning and funding of development 
infrastructure, it is clear that the current state of policy and practice in Queensland proves that the German 
Philosopher, Georg Hegel, was right when he said: 

Peoples and governments have never learned anything from history or acted on principles 
deducible from it. 

I therefore start from the premise that you have to understand the past to know the present and to plan for the 
future. 

I would like to provide some broad policy recommendations for the future reform of the framework for the planning 
and funding of development infrastructure in the context of the development of urban and regional areas of 
Queensland over the next 20 years. 

In doing so I will digress into the past to discuss Queensland's economic model and how it has been broken by 
those who were not aware of the lessons of the past and have gambled with the long term economic future of the 
State for short term economic gain. 

Queensland's economic model 

Queensland's current economic model was established in the 1970's by the Bjelke-Peterson Coalition 
government. The economic model was based on the simple principle of lower taxes and charges being funded by 
mining royalties.2 

The economic model involved five elements:3 

 First, mining royalties were distributed to the regions and cities and towns as State government grants for 
development infrastructure. 

 Second, local governments used State government grants together with rates revenue to build development 
infrastructure for future development. 

 Third, local governments levied future development with infrastructure charges to recover the rates revenue 
expended by local governments in building development infrastructure but not the State government grants. 

                                                   
1 This paper is based upon an earlier paper titled Infrastructure charges, offsets and refunds – Missing the woods for the 

trees presented at the Property Think Tank Brisbane, 19 March 2014. 
2  Knox, Michael, 27 March 2012, Economic Strategy, RBS Morgans. 
3  Eadie, Laura and Haymon, Michael, February 2014, All Boom and No Benefit? Why Queensland needs a real economic 

strategy,19. 
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 Fourth, the resulting cheap residential land and lower taxes attracted population growth resulting in 
Queensland experiencing an 88% increase in population over 20 years compared to the 50% Australian 
average. 

 Fifth, many of the new Queenslanders brought retirement savings and set up small businesses which drove 
growth in urban and regional areas of Queensland. 

Therefore Queensland's economic model at its core involved the use of State revenue from mining royalties to 
subsidise urban development and population growth in Queensland's regions. 

The Beattie and Bligh State Labor governments subsequently utilised the economic model to fund increased 
expenditure on education and health services: 

 Firstly, to address Queensland's lower productivity in the 1990's. 

 Secondly, in the case of the Bligh government, to reflect the ideological position of the Left Faction of the 
Labor party. 

This increased expenditure on education and health services (as opposed to economic infrastructure) was 
predicated on rising mining royalties, in particular from coal mining in Queensland's regions. 

Challenges to the economic model 

However by 2009 the Queensland economic model was coming under significant challenge from 2 areas: 

 First, the Global Financial Crisis significantly reduced coal prices and exports. 

 Second, a Labor Federal government introduced taxes, in particular the mining tax and the carbon tax which 
created significant uncertainty in mining investment, particularly in coal in Queensland. 

The resulting damage to the Queensland budget in terms of reduced revenue from mining royalties was in the 
order of $400 million by 2011 and 2012 (see Table 1). 

 
Table 1:  Queensland's mining royalty gap – 2008 to 2012 

Year Budget coal royalties 
($ million) 

Actual coal royalties 
($ million) 

Gap 
($ million) 

2008 1,020 1,035 15 

2009 3,213 3,103 -110 

2010 1,433 1,786 353 

2011 2,766 2,357 -409 

2012 2,755 2,386 -369 

Source:  Eadie, Laura and Haymon, Michael, February 2014, All Boom and No Benefit? Why Queensland needs 
a real economic strategy, 35 

Bligh government's policy response 

The Bligh government was therefore confronted with increasing spending on education and health services (as 
opposed to productive economic infrastructure) with increasing deficits. 

The Bligh government's policy response to the impending fiscal crisis was four fold: 

 First, the privatisation of State government assets. 

 Second, the cutting of State government grants to local governments to fund development infrastructure. For 
example, the average annual subsidy was reduced from $480 million in the period from 2002 to 2010 to $225 
million in the period from 2011 to 2013.4 

 Third, local governments were empowered to levy infrastructure charges under priority infrastructure plans 
from developers to recover the abolished capital subsidy program of the State government. In effect the State 
government's subsidy of up to 50% for development infrastructure was passed on to developers. 

                                                   
4  Local Government Association of Queensland, August 2013, Submission – Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, iii. 
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 Fourth, the resulting significant increases in infrastructure charges when combined with suppressed housing 
demand and reduced financing in the context of the Global Financial Crisis, adversely impacted on 
development feasibility and housing affordability. This resulted in the introduction of capped infrastructure 
charges and capped water charges for SEQ water businesses. 

Queensland's economic model broken 

The Bligh government's policy responses had the effect of breaking the Queensland economic model in 5 
respects: 

 First, State government per capita investment in development infrastructure dropped significantly below that of 
other Australian States (see Table 2). 

 
Table 2:  Per capita investment in development infrastructure 

State Investment per capita ($) 

New South Wales 76.35 

Victoria 9.25 

Queensland 3.95 

Source:  Local Government Association of Queensland, August 2013, Submission – 
Discussion paper: Infrastructure planning and charging framework review, Local 
Government Association of Queensland, iii 

 
 Second, the abolition of the capital subsidy program, capping of infrastructure charges and reduced income 

from SEQ water businesses is estimated to have reduced local government revenues by $800 million a year.5 

 Third, the capping of infrastructure charges itself created a funding gap, particularly for high growth local 
governments, which is estimated by the Local Government Association of Queensland (LGAQ) to be some 

$480 million annually. This has caused local governments to: 

- increase rates to fund the gap – the $480 million annual funding gap is equivalent to $359 per rateable 
property;6 

- increase borrowings – local government borrowings have increased 50% from 2008 to 2012 to $6.3 
billion;7 

- reduce the construction of development infrastructure to support property development. 

 Fourth, capped charges were also utilised unwisely by some local governments particularly in rural and 
regional areas to increase their infrastructure charges beyond the short term marginal cost of the provision of 
that infrastructure, such that capped charges functioned as a tax on development. 

 Fifth, the political fallout of privatisation killed the Bligh government in March 2012 whilst the combination of 
local taxation increases and reduced economic activity in the construction and property development sector 
killed 44 Mayors in the April 2012 elections – the largest turnover in local political leaders since World War 2.8 

Newman government's challenges 

The Newman LNP government, which replaced the Bligh government at the March 2012 election, confronted 5 
significant challenges: 

 First, Queensland did not have an integrated State and local government infrastructure planning model. 

 Second, Queensland did not have an infrastructure funding model which was financially sustainable for local 
governments or financially feasible for property developers. 

 Third, the residential property industry was dead as a result of poor public policy. 

 Fourth, the Queensland economic model was consequently broken. 

                                                   
5  Local Government Association of Queensland, August 2013, Submission – Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, iii. 
6  Local Government Association of Queensland, August 2013, Submission – Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, 10. 
7  Local Government Association of Queensland, August 2013, Submission – Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, 4. 
8  Local Government Association of Queensland, August 2013, Submission – Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, 2. 
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 Fifth, Queensland's fiscal position was unsustainable and urgent budget consolidation was required. 

The Newman government's Queensland Commission of Audit made three fundamental recommendations:9 

 First, fiscal consolidation – to be achieved by reducing expenditure (some $5.5 billion in the 2012/2013 
budget) and secondly reducing debt (by some $25 - $30 billion) to regain the State's AAA credit rating. 

 Second, reducing the role of government – to be achieved by privatising government assets and providing for 
greater private sector delivery of public services. 

 Third, long term financial planning – to be achieved by improved budget, cash and asset management 
practices underpinned by an InterGenerational Report for the State with a 40 year perspective and 10 year 
State Infrastructure Plan. 

The Queensland Commission of Audit also noted in the context of its recommendation for a 10 year State 
Infrastructure Plan that while there have been previous attempts at longer term strategic plans and infrastructure 
plans, their usefulness has been significantly diminished by the lack of any serious assessment of available 
financial capacity.10 

Therefore in relation to the funding of development infrastructure, it was critical that the Newman government's 
ultimate policy response did not result in the infrastructure planning framework being divorced from the cost of the 
development infrastructure and the available financial capacity of local governments to fund that infrastructure. 

Newman government's policy responses 

Policy options considered 

The Newman government considered 4 broad options in relation to the funding of development infrastructure: 

 Planned charges – Infrastructure charges which reflect the planned cost of the trunk infrastructure to be 
provided by local government. 

 Maximum capped charges – Infrastructure charges which remain capped in accordance with the policy 
position of the former Bligh government. 

 Reduced capped charges – Infrastructure charges based on a reduced maximum cap of 25%. 

 Planned charges for reduced development infrastructure – Infrastructure charges which reflect the planned 
cost of a reduced scope of development infrastructure to be provided by local government. 

The LGAQ estimated that those policy options involving less than the planned charge would cause an annualised 
funding gap of between $480 million to $1 billion for Queensland local governments; although this is not accepted 
by the Newman government.11 

The LGAQ also noted that the funding of this gap would either increase local government borrowings and as a 
result State government borrowings thereby making it more difficult to regain the State's AAA credit rating or it 
would increase local government rates by between $571 to $768 per rateable property (see Table 3).12 

These outcomes are neither financially nor politically sustainable. 

 
Table 3:  Financial impacts of Newman government's reform options 

Infrastructure charges Funding gap 
(NPV total) 

Annualised funding gap 
(NPV total) 

Annualised cost per 
property 

Maximum capped charge $10 billion $481 million $359 

Reduced capped charge 
(25%) 

$16.4 billion $759 million $571 

Planned charge for reduced 
development infrastructure 

$22 billion $1 billion $768 

Source:  Local Government Association of Queensland, August 2013, Submission - Discussion paper: 
Infrastructure planning and charging framework review, Local Government Association of Queensland, 10 
 

                                                   
9  Queensland Commission of Audit, 2013, Final Report - February 2013, Queensland Government. 
10  Queensland Commission of Audit, 2013, Final Report - February 2013, Queensland Government, 1-17. 
11  Local Government Association of Queensland, August 2013, Submission - Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, 10. 
12  Local Government Association of Queensland, August 2013, Submission - Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, 10. 
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Policy option implemented 

The Newman government implemented its policy position in relation to the review of Queensland's infrastructure 
planning and funding system on 4 July 2014 through amendments to the Sustainable Planning Act 2009. 

The Newman government's policy response was to retain the Bligh government's infrastructure planning and 
funding frameworks for development infrastructure and to introduce a framework for local government offsets and 
refunds for the provision of trunk infrastructure by developers: 

 Infrastructure planning framework – The infrastructure planning framework of the Bligh government involving a 

priority infrastructure plan which identifies a priority infrastructure area, planning assumptions and plans for 
trunk infrastructure was retained; albeit that the priority infrastructure plan has been renamed as a local 
government infrastructure plan. 

 Infrastructure funding framework – The maximum capped charges framework of the Bligh government was 

also retained. 

 Offsets and refunds framework – A framework was also introduced in relation to the provision of development 
infrastructure by developers under which developers can offset the cost of land and work contributions for 
trunk infrastructure against infrastructure charges and seek a refund from a local government where the value 
of the offsets exceeds the infrastructure charges. 

Enduring policy issues remain 

The Newman government's introduction of an offset and refunds framework does represent a net improvement on 
the Bligh government's policy position. 

However the Newman government's adoption of the Bligh government's policy position in respect of infrastructure 
planning and funding gives rise to continuing issues in terms of a lack of integration, inequity and economic 
inefficiency. 

Integration issues 

The basic policy objective of any infrastructure planning and funding framework must be to ensure the integration 
of land use, infrastructure and funding such that infrastructure is funded in a manner that enables it to be 
constructed prior to, or current with, development. This will ensure that existing infrastructure networks are not 
overwhelmed by new demand. 

The infrastructure funding framework does not achieve the primary goal of an infrastructure charge; namely to 
ensure cost recovery for the provision of infrastructure by a local government. 

The LGAQ has estimated that the maximum capped framework results in an estimated shortfall between 
infrastructure charges and the cost of providing development infrastructure to future development of a minimum of 
$480 million annually.13 

The infrastructure funding framework, by imposing capped infrastructure charges, has in essence, prioritised 
accountability (in particular certainty) over cost recovery. 

However no cost benefit analysis has been released by either the Bligh or Newman governments to establish that 
the benefits arising from certainty exceed the $480 million annual costs for foregone infrastructure charges as well 
as the unquantified costs of social inequity and economic inefficiency associated with the infrastructure funding 
framework. 

The infrastructure funding framework therefore does not integrate infrastructure and land use planning with 
infrastructure funding. 

Equity issues 

The Newman government's policy response also does not expressly or impliedly encourage the provision of 
infrastructure and serviced land in a manner which achieves or encourages equity. 

In particular the infrastructure funding framework does not encourage the following: 

 Horizontal equity – Those persons that benefit from development infrastructure should be the persons that pay 
for the infrastructure (benefits principle). This clearly is not the case given that capped infrastructure charges 
are calculated by means of an average cost approach rather than a marginal cost approach. 

 Vertical equity – Those persons that have the greater ability to pay should contribute more towards the cost of 
providing development infrastructure than do those who have a lesser ability to pay (liability-to-pay principle). 

                                                   
13  Local Government Association of Queensland, August 2013, Submission – Discussion paper: Infrastructure planning and 

charging framework review, Local Government Association of Queensland, 10. 
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In particular the infrastructure funding framework encourages the following inequities: 

 Inequity between developers – The developers of low cost development fronts (generally infill development 
undertaken by smaller entrepreneurial developers) will subsidise higher cost development fronts (generally 
greenfield or brownfield development undertaken by larger institutional developers). 

 Inequity between landowners – The landowners of lower cost development fronts (generally in infill locations) 
will subsidise the landowners of higher cost development fronts (generally in greenfield or brownfield 
locations). 

The infrastructure funding framework, encouraging as it does horizontal and vertical inequities, is therefore likely 
to give rise to further issues of political unacceptability from landowners, smaller entrepreneurial developers and 
local governments. 

Economic efficiency issues 

The infrastructure funding framework, to the extent that it does not provide for full cost recovery, also does not 
encourage the provision of development infrastructure and serviced land which is economically efficient. 

In particular the infrastructure funding framework does not encourage economic efficiency in the following 
respects:14 

 Productive efficiency – The total average cost for development infrastructure and serviced land should be 
minimised by developing land where the total environmental, social and financial cost of providing additional 
development infrastructure and serviced land is the lowest. In general terms this is likely to be in locations 
near serviced land. 

 Allocative efficiency – The price for development infrastructure and serviced land should accordingly reflect 
the costs incurred in its provision and should not be distorted by taxes, subsidies or other measures. The price 
for development infrastructure should therefore reflect its marginal cost; that is the cost of increasing the 
capacity of development infrastructure to produce one more unit of service to satisfy demand, rather than its 
average cost. 

 Dynamic efficiency – The development infrastructure and serviced land to be provided in the short term should 
also impose over the long term, the least cost, whilst providing the maximum amount of choice for 
development. 

The infrastructure funding framework encourages urban and regional settlement patterns which are not 
economically efficient and are likely to result in dead weight losses that will impose long term financial costs on 
State and local governments, smaller entrepreneurial developers and some landowners. 

Suggested policy prescriptions 

If we are to learn anything from Queensland's recent political history it is that good policy is good politics and that 
bad policy is death to politicians. But we continue to repeat the mistakes of the past over and over and over again. 

If our policy goal is the rebooting of the Queensland economic model through a revived construction and property 
development sector which I believe it should be, then the following policies could be implemented to assist with 
the achievement of that goal: 

1. First, the adoption of an integrated infrastructure planning model – As recommended by the Queensland 
Commission of Audit, a 10 year State Infrastructure Plan linked to the financial capacity of the State to fund 
State infrastructure should be complemented by a 10 year Local Infrastructure Plan which is also linked to the 
financial capacity of local governments to fund development infrastructure. 

2. Second, the adoption of an integrated infrastructure funding model which is based on the following principles: 

 Development outside of the priority infrastructure area or in the priority infrastructure area but inconsistent 
with the planning assumptions of a local government infrastructure plan, should be subject to conditions of 
a development approval requiring development charges, that is financial contributions for a local 
government's additional trunk infrastructure costs. 

 Infrastructure charges should be linked to the funding of essential development infrastructure being water 
supply, sewerage, transport and local parks with community benefit infrastructure such as district and 
regional sport, recreational and community facilities being funded through local government rates. 

 Infrastructure charges should be calculated on the short run marginal cost that is the incremental cost of 
the provision of additional development infrastructure to fund future development.15 

                                                   
14 Industry Commission (1993) Taxation and Financial Policy Impacts of Urban Settlement Volume 1: Report Australian 

Government Publishing Service Canberra, page 102. 
15  Productivity Commission of Australia, 2014, Public Infrastructure, Final Report, Canberra, 143. 
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 Infrastructure charges can be capped by the State government to achieve State economic objectives such 
as the promotion of the construction and property development sector or State social objectives such as 
housing affordability. 

 State government subsidies through capped infrastructure charges should be funded by the State 
government through compensatory grants to local governments or as in the case of New South Wales, 
through a Priority Infrastructure Fund which is used to fund local development infrastructure.16 

3. Third, the adoption of local government budgets which are based on the following principles: 

 A conservative capital works program which is limited to only essential trunk development infrastructure 
and the provision of trunk development infrastructure at a lower standard of service. 

 Increased revenue from rates and charges involving the following: 

- A review of the differential general rating system to remove cross subsidies. 

- Separate rates and charges to fund community benefit infrastructure such as the environment, 
parkland, open space, community facilities, pedestrian and bikeways and other local government 
facilities such as emergency services. 

4. Fourth, the adoption of policies to fund trunk infrastructure through property development projects – A local 
government could review its land holdings to identify land in proximity to proposed development infrastructure 
which could be developed by the local government or a third party on behalf of the local government to fund 
the development infrastructure. 

Conclusions 

The Newman government's infrastructure planning and funding framework for development infrastructure, whilst 
an improvement on that of the previous Bligh government, has not resolved the policy issues identified by the 
Queensland Commission of Audit with the effect that enduring policy issues of a lack of integration, inequity and 
economic inefficiency remain. 

As the Prime Minister has recently noted "You can't spend what you haven't got. No country has ever taxed or 
subsidised its way to prosperity. You don't address debt and deficit with yet more debt and deficit".17 

It is therefore very unlikely that we have heard the end of infrastructure planning and funding reform in 
Queensland with the result that future reform of the infrastructure planning and funding framework for 
development infrastructure is inevitable. 

If we are to reboot Queensland's economic model, future reform of the framework for the planning and funding of 
development infrastructure should heed the warning of Georg Hegel so that we are not destined to repeat the 
mistakes of the past. 

                                                   
16  Productivity Commission of Australia, 2014, Public Infrastructure, Final Report, Canberra, 170. 
17 The Hon Tony Abbott MP, Prime Minister of Australia, Address to the World Economic Forum, Davos, Switzerland, 

23 January 2014. 
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Significant fire safety issues in existing development 
– increased reporting obligations on building 
certifiers in NSW 

Anthony Perkins | Salam Kaoutarani 

This article discusses the impact of amendments to the Environmental Planning and 
Assessment Regulation 2000 introduced in July 2014 in relation to increased reporting 
obligations on building certifiers in New South Wales with respect to significant fire safety 
issues 

October 2014 

 

 

In brief – Private building certifiers rightly concerned about 
amendments introduced in July 2014 

The Environmental Planning and Assessment Regulation 2000 now requires building certifiers formally to notify 

the relevant local council within two days of becoming aware of a "significant fire safety issue". With this comes 
greater potential liability, with certifiers risking becoming embroiled in strata scheme disputes involving fire safety 
defects in the years ahead. 

Steadily increasing obligations of building certifiers in NSW 

The obligations of building certifiers in NSW have steadily increased over recent years in a range of areas, 
including the introduction of further mandatory critical stage inspections, reporting obligations associated with 
non-complying development and contractual disclosure requirements. 

The latest raft of amendments introduced by the EPA Regulation in July 2014 are set to increase those 
obligations dramatically, specifically in relation to the reporting of "significant fire safety issues" encountered in 
"existing development". 

The amendments target development applications (DAs) and Complying Development Certificate (CDC) 

applications carried out within or forming part of existing development, with the object being to use the certification 
process to upgrade old and substandard buildings in terms of their fire safety. 

The amendments are not likely to have any material application for developments that do not retain any building 
elements of the former development. 

Obligations of building certifiers under former reporting regime 

Under the former regime, building certifiers were required as part of a CDC application process to procure a 
report – prepared by a separate independent certifier – addressing, amongst other things, an assessment of 
whether it was appropriate to require the existing development to be brought into total or partial compliance with 
the current version of the Building Code of Australia (BCA). 

These reporting obligations did not extend to development applications. 

Significant fire safety issues in any part of the building 

The EPA Regulation now requires a building certifier to notify the relevant council formally, at any time prior to 
issuing a complying development certificate, a construction certificate or an occupation certificate (OC), if the 

building certifier "becomes aware (when carrying out an inspection or otherwise) of a significant fire safety issue 
with any part of the building" (clause 129D and clause 162D of the EPA Regulation). 

The EPA Regulation does not provide a definition of "significant fire safety issue". However, the associated 
Technical Guideline published by the NSW Department of Planning and Environment provides some guidance as 
to what, from the Department's perspective, constitutes a reportable "significant fire safety issue". The Technical 
Guideline provides that: 

 issues considered to be "minor" do not need to be reported; 

 issues that would warrant a fire safety order (order No. 6 under section 121B of the Environmental Planning 
and Assessment Act 1979) are "significant fire safety issues". 
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What is the difference between a "minor fire safety issue" and 
"significant fire safety issue"? 

There is, however, a vast chasm between matters that might properly be characterised as "minor" on the one 
hand and matters that would warrant the issuing of a fire safety order on the other hand; therein lies the challenge 
for building certifiers. 

The reality remains that the burden of determining what constitutes a significant fire safety issue in any particular 
set of circumstances will fall to the experience and discretion of the building certifier. 

What parts of an existing building need to be inspected? 

Clause 143B of the EPA Regulation mandates which parts of an existing building "must" be inspected for the 
purposes of satisfying the inspection obligations. These comprise: 

 the parts of the building affected by the development, and 

 the egress routes from those parts of the building. 

It is not entirely clear from the regulations whether and to what extent other parts of an existing building might also 
need to be inspected for the purposes of satisfying the duty to inspect, including those parts of a building not 
directly "affected by the development" or which do not form part of an "egress route". 

Many fire safety issues not obvious upon routine inspection 

For example, the Technical Guideline states that "escape routes will not need to be inspected if the proposed 
development involves only external changes". However, the reference to "any part of the building" in clause 143B 
of the EPA Regulation would appear to raise the inference that other parts of a building should, in certain 
circumstances, be inspected. 

Certainly, where an issue is "obvious" on any view in terms of fire safety, then that would almost certainly trigger 
the obligation to report. 

Conversely, many fire safety issues are not immediately obvious upon routine inspection. For example, 
inadequate fire separation issues and unsealed penetrations between building elements typically only become 
obvious when inspections are carried out in ceiling voids and cavities. Suffice to say, the regulations do not 
elaborate on the term "obvious" or the extent of inspections required. 

What if building certifier fails to notify council of significant fire 
safety issues? 

With significantly expanded reporting obligations for certifiers comes potentially greater liability. For example, 
liability may potentially arise in circumstances where the certifier: 

 failed to identify a significant fire safety issue during his or her inspections of the building and consequently 
failed to notify; 

 identified a fire safety issue during his or her inspections of the building but incorrectly characterised the issue 
as "minor" and consequently failed to notify; 

 identified a significant fire safety issue during his or her inspections of the building but incorrectly assumed 
that the DA (or CDC) would rectify the issue, otherwise failed to check compliance before issuing the OC and 
failed to notify. 

A failure correctly to characterise a fire safety issue as "significant" will not necessarily result in a finding of 
negligence on the part of the certifier, but that is unlikely to prevent building certifiers from becoming embroiled in 
strata scheme disputes involving fire safety defects in the years ahead, whether as defendants or cross-
defendants. 

Building certifiers advised to be vigilant and err on the side of 
caution 

Given the new obligations imposed on building certifiers, in effect, to identify and report on significant fire safety 
issues in existing development, coupled with the very general language of the obligations, certifiers would be well 
advised to adopt a vigilant approach to the new inspection protocols and, in every instance, err on the side of 
caution. 

In short, if in doubt about whether a fire safety issue is or may be significant, the preferred course in most 
instances would be to report that issue to the relevant local council. 
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Councils will need to assess all notifications of significant fire 
safety issues carefully 

The challenges faced by building certifiers will, in due course, become the challenge of local councils. Councils 
will be required to assess each and every notification received under clauses 129D or 162D of a significant fire 
safety issue and thereafter do one of the following: 

 Decide that no action should be taken. 

 Issue a fire safety order that specifies how the significant issue must be addressed. 

 Issue a fire safety order that directs the owner to determine and specify how the significant issue will be 
addressed. This will result in a further fire safety order requiring that the agreed remedy be completed within a 
specified period of time. 

Building certifiers understandably reluctant to accept increased 
potential liability 

The public policy grounds underpinning the new amendments are well founded, insofar as there are limited 
options and limited resources available to local councils and the NSW Fire Brigade to identify physically and 
potentially remedy significant fire safety defects in existing development throughout NSW. 

Being at the coal face of development, building certifiers are well placed to identify fire safety issues. However, 
what rightly concerns the certification community, particularly private certifiers, is the associated and potentially 
onerous liability that could flow from any failure to identify significant fire safety issues correctly. 

The NSW Association of Accredited Certifiers has called on the Minister for Planning to repeal or amend these 
reforms to the EPA Regulation. Thus far, there is no indication from the Minister regarding whether the reforms 
will be revisited. 
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Tenfold increase in scale of penalties for 
environmental offences in NSW 

Lucinda Morphett 

This article discusses the increase in penalty notice amounts for environmental offences 
in New South Wales under the Protection of the Environment Operations (General) 
Amendment (Fees and Penalty Notices) Regulation 2014 No. 564 
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In brief – Government tackles environmental crime with increase in 
scale of on-the-spot fines 

NSW Environment Protection Authority (EPA) penalty notice amounts have increased tenfold to $7,500 for 

individuals and $15,000 for corporations, signalling the State government's determination to tackle environmental 
crime. 

Changes particularly affect waste industry, manufacturers and 
holders of Environment Protection Licence (EPL) 

The introduction of the Protection of the Environment Operations (General) Amendment (Fees and Penalty 
Notices) Regulation 2014 No. 564 (NSW) on 29 August 2014 now gives local councils and the NSW EPA the 
ability to issue increased penalty notices for environmental offences in NSW. The increase arises as a result of a 
push by the NSW government to have greater regulatory powers to tackle environmental crime. 

All Environment Protection Licence (EPL) holders and persons in the waste industry, in manufacturing and other 

industries should particularly take note of the changes. 

Increase in penalties for a range of environmental offences 

NSW EPA Penalty Notice amounts have been increased tenfold to $7,500 for individuals and $15,000 for 
corporations (up from $750 for individuals and $1,500 for corporations) for the following offences under the 
Protection of the Environment Operations Act 1997 NSW (POEO Act): 

 Occupiers of premises who carry out scheduled premises-based activities without an EPL. 

 Persons who carry out scheduled non-premises based activities without an EPL. 

 EPL holders who contravene EPL conditions (except by failing to submit annual returns, which attracts a 

lower penalty). 

 Persons served with clean up notices who do not comply without a reasonable excuse, or persons who do 
not comply with prevention notices. 

 Persons who pollute waters or land. 

 Occupiers who emit air impurities in excess of prescribed concentrations. 

 Persons who transport asbestos waste or hazardous waste or any other waste greater than one cubic 

metre in volume or two tonnes in weight, to a place that cannot be used as a waste facility. 

 Owners or occupiers who use or cause or permit a place to be used as a waste facility without lawful 
authority. 

Increase in scale of NSW Local Council Penalty Notice amounts 

NSW Local Council Penalty Notice amounts are now $4,000 for individuals and $8,000 for corporations for the 
above offences. 

Additionally, for the remaining 19 serious types of environmental offences under the POEO Act, NSW EPA 
Penalty Notice amounts are now $4,000 for individuals and $8,000 for corporations; Council Penalty Notice 
amounts are now $2,000 for individuals and $4,000 for corporations. 

Expected increase in court appeals of penalty notices 

As a result of the above, we expect to see an increase in appeals of penalty notices to the courts. If you are 
issued with a penalty notice or require further advice in relation to the above, please do not hesitate to contact us. 
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The pitfalls of commencing construction without a 
construction certificate 

Anthony Perkins 

This article discusses the issues arising from failing to obtain a construction certificate 
prior to commencing construction in New South Wales 

October 2014 

 

 
 

In brief – There are serious consequences for development carried 
out without a construction certificate 

Difficulty in obtaining insurance, the possibility of sale contracts being rescinded and inferior marketability are 
among the problems that developers can face if they do not obtain a construction certificate prior to commencing 
construction. 

Granting of development consent in NSW does not authorise 
commencement of construction 

The Council of the City of Sydney's recent application to the NSW Land & Environment Court seeking to injunct 
the Meriton Group from continuing construction of its South Dowling Street development project in Sydney – on 
account of no construction certificate having been obtained – is a timely reminder of the pitfalls of failing to 
procure the necessary planning approvals prior to commencing construction. 

It is also a timely reminder that the granting of development consent in NSW does not, as a general proposition, 
legally authorise the commencement of construction. In fact, it does not authorise anything other than the right to 
proceed to apply for a construction certificate. Once that certificate is issued, physical works may legally proceed. 

Sydney City Council seeks to injunct developer from carrying out 
further work 

In the case of Council of the City of Sydney v Karimbla Properties (No. 24) Pty Ltd [2014] NSWLEC 77, the 
council sought to injunct the developer, a subsidiary of the Meriton Group, from carrying out further work on the 
development. 

The council contended that there had been a significant breach of the Environmental Planning and Assessment 
Act 1979 (EPA Act) by Meriton in failing to obtain a construction certificate prior to commencing the works. The 

extent of the unlawful works included, amongst other things, two buildings constructed to a height of nine storeys 
and a third building to a height of three storeys. 

Developer argues that ordering work to stop would not be 
reasonable 

Meriton admitted the non-compliance and tendered voluminous evidence on how the oversight occurred, but 
ultimately submitted that it was not reasonable in the circumstances to stop work on the $119 million residential 
development project. The arguments presented by Meriton included a submission on the dire consequences for 
the numerous contractors engaged on the project should a stop work order – of indefinite duration – be ordered 
by the court. As Justice Craig observed [at 18]: 

While the Respondents do not rely upon hardship for themselves if work is stopped, it is apparent 
from the evidence, as it presently stands, that there is a real prospect of significant financial 
impact upon a large component of the present workforce. That is a fact relevant to the exercise of 
discretion when considering the balance of convenience. 

Equally significant was the submission that even though no construction certificate was issued, the building was 
built in accordance with the development application (DA) approved by the consent authority and was otherwise 

built in accordance with the Building Code of Australia. 

The court ultimately dismissed the council's interlocutory application for injunctive relief, effectively permitting 
Meriton to proceed with the works, for the time being at least. 
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No statutory framework to obtain construction certificate 
retrospectively 

The real difficulty associated with commencing development works without a construction certificate – including 
demolition and excavation works (both characterised as "development" under NSW law) – is the absence of any 
statutory framework available to obtain a construction certificate retrospectively for works already carried out. 

The situation stands in contrast to an application seeking to "modify" a development consent (after a construction 
certificate has been issued) under section 96 of the EPA Act to take into account work already carried out; in 
those circumstances the Act permits retrospective approval. 

The problem is compounded by the difficulty of obtaining an occupation certificate under section 109H of the EPA 
Act – which can only be issued where a construction certificate has been previously issued. Occupation of a 
development without an occupation certificate constitutes an offence under the EPA Act. 

Applying to a consent authority to obtain a building certificate 

Various steps can be taken to "regularise" unlawful works via an application to a consent authority to obtain a 
building certificate under section 149A of the EPA Act. The usual test here is whether the unlawful works would 
have or could have been approved under the relevant planning controls had due process been followed. If the 
answer to the hypothetical proposition is yes, then a building certificate will typically be issued. 

However, the notion of regularising unlawful work under section 149A of the Act is an entirely different concept to 
that of approval. In summary, the granting of a building certificate prevents a consent authority – typically a local 
council – from issuing an order requiring the building or unlawful works to be repaired, demolished, altered or 
rebuilt, as the case may be, for a period of seven years. 

The issuing of a building certificate does not: 

 entitle the landowner to apply for an occupation certificate; 

 preclude the consent authority from prosecuting the person or persons who carried out the unlawful works; 

 provide certainty as to what steps, if any, the consent authority may take at the expiration of seven years. 

Failure to obtain construction certificate creates problems which 
could have been avoided 

On a practical level, consent authorities rarely seek orders requiring the demolition of buildings constructed 
without a construction certificate after the lapsing of a building certificate, particularly where the building or 
unlawful works were approved under a DA in the first instance. 

But irrespectively, there are serious implications for development carried out without a construction certificate, 
relating to such matters as the difficulty in obtaining insurance for unapproved buildings, the prospect of sale 
contracts being rescinded on account of vendors being unable to deliver a product immune from future legal 
challenge and the general inferior marketability of buildings that exist in part or whole without an occupation 
certificate. 

There have been a number of calls for reform in this area of the law, premised on the view that buildings 
otherwise constructed in accordance with the prevailing planning controls should be capable of unqualified 
retrospective approval in limited circumstances. Of course, such reforms do not countenance the weakening of 
penalties for those who wilfully transgress the process, but that is a different issue. 

No doubt there is more to come for Meriton in navigating its way around the problems associated with major 
development being carried out without a construction certificate. 
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New powers and tougher penalties for breaches of 
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Maysaa Parrino | Salam Kaoutarani 

This article discusses the increase in penalties and New South Wales government 
enforcement powers in relation to breaches of New South Wales planning laws 
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In brief – Substantial increase in penalties and government powers 

The responsibility of companies and individuals in NSW engaging in development activities has increased as a 
result of reforms to strengthen the enforcement regime under the Environmental Planning and Assessment Act 
1979 (Act). 

Environmental Planning and Assessment Amendment Bill 
increases maximum penalties 

The introduction of the Environmental Planning and Assessment Amendment Bill 2014 (Bill) amends the Act to 

increase substantially the maximum penalties for offences under the Act and the Environmental Planning and 
Assessment Regulation 2000 (Regulation). The Bill was passed by both houses of Parliament and the date of 

assent was 19 November 2014. 

Government's enforcement powers strengthened 

The Bill introduces the following substantial changes to the Act which are aimed at strengthening the NSW 
government's enforcement powers under the Act: 

 An increase in the maximum penalties for offences against the Act and the Regulation. 

 New offences for providing false or misleading information in connection with planning matters. 

 A failure to comply with the Land and Environment Court's order regarding a brothel closure, or an order 

to cease use of certain premises for such classes of residential, tourist or other development as are prescribed 
by the Regulation, may result in the court making a "utilities order", directing that a provider of water, 

electricity, or gas to the particular premises stop providing those services. 

 The expansion of the investigative powers of council and departmental officers for the enforcement of the 

Act. 

Three-tiered offence regime introduced 

The current planning provisions simply impose a maximum penalty of $1.1 million for all offences, regardless of 
whether the offender is a corporation or individual, or whether the offence was serious or minor. 

The changes create a three-tiered offence regime, similar to the existing Protection of the Environment 
Operations Act 1997 (see our recent article Tenfold increase in scale of penalties for environmental offences in 
NSW). This regime imposes different penalties on corporations compared to individuals and recognises the level 
of the severity of the offence. 

Tier 1 offences 

Tier 1 offences apply to serious offences which were committed intentionally and which caused, or were likely to 
cause, significant harm to the environment or the death or serious injury or illness of a person. 

An example is a development which was intentionally carried out without development consent or not in 
accordance with the conditions regarding fire safety, and which causes or was likely to cause significant harm to 
the environment or the death or serious injury or illness of a person. 

Maximum penalty for tier 1 offences 

Corporations could be penalised up to $5 million and a further $50,000 each day for continuing offences. 
Individuals could be penalised up to $1 million and a further $10,000 each day for continuing offences. 
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Tier 2 offences 

Tier 2 offences apply to offences that were unintentional or did not cause, or were not likely to cause, significant 
harm to the environment or the death or serious injury of a person. 

An example is the accidental spilling of waste into a stream which was cleaned up quickly to minimise the effect 
on the environment. 

Maximum penalty for tier 2 offences 

Corporations could be penalised up to $2 million and a further $20,000 each day for continuing offences. 
Individuals could be penalised up to $50,000 and a further $5,000 each day for continuing offences. 

Tier 3 offences 

Tier 3 offences apply to lesser procedural or administrative offences. An example is a developer providing false or 
misleading information about the requirements of a condition of approval. 

Maximum penalty for tier 3 offences 

Corporations could be penalised up to $1 million and a further $10,000 each day for continuing offences. 
Individuals could be penalised up to $250,000 and a further $2,500 each day for continuing offences. 

Regulation breaches carry further penalty 

In addition, the Bill introduces a further maximum penalty of $110,000 for breaches of the Regulation. 
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Increased environmental penalties and enforcement 
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This article discusses the increase in maximum penalties and enforcement powers in New 
South Wales in relation to environmental offences 
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In brief – Bill increases maximum penalties in Contaminated Land 
Management Act 

A new Bill in NSW will strengthen environmental penalties, give greater powers to the Environment Protection 
Authority (EPA) and make other significant changes, particularly for environment protection licence (EPL) holders, 

those who cause contamination and the waste industry. 

Higher contaminated land penalties 

While NSW already has some of the highest penalties for environmental crime nationally, the State government is 
incrementally reforming environmental regulation in NSW to "give the Environment Protection Authority back its 
bite". Parliament assented to the Protection of the Environment Legislation Amendment Bill 2014 on 28 October 
2014. 

The Bill increases the maximum penalties in the Contaminated Land Management Act 1997 (NSW) (CLM Act) to 

be the same as penalties for similar environmental offences in other legislation and makes the following additional 
changes: 

 There are significant increases in penalties for offences relating to the duty to report contamination and other 
offences. For example, the penalties have increased significantly for a person or corporation that does not 
comply with a Management Order (by over $800,000 for corporations). 

 Where a deadline is missed for a notice issued under the CLM Act, parties are still obliged to comply. 

 The EPA is now permitted to require financial assurance to secure funding for the carrying out of a 
Management Order. 

Reform of penalties for environmental offences 

The Bill introduces further sweeping reforms in relation to the CLM Act, the Protection of the Environment 
Operations Act 1997 (NSW) (POEO Act) and the Radiation Control Act 1990 (NSW), such as: 

 The EPA can now require waste transporters to be fitted with approved GPS devices. 

 A range of alternative sentencing options for the court, including monetary benefit orders (allowing 

recovery of monetary benefits gained from an offence), publication orders, orders to provide financial 
assurance, to attend training courses and to restore or enhance the environment. 

 Undertakings are now enforceable by the EPA and the courts. 

 Greater powers afforded to the EPA to remedy or restrain statutory breaches of legislation and to revoke or 

suspend EPLs. Statutory notices of intention to suspend or revoke EPLs are no longer required. 

 In addition to occupiers and contaminators, owners and landlords may now be issued with clean up 
notices under the POEO Act. 

 Previously, pollution incidents involving the emission of odour were not required to be notified. Pollution 
incidents involving material harm must now be reported, even though odour may be the only indication that 

an offence has occurred. 

 Penalty notice amounts are now increased for repeat offenders. The NSW government has also recently 
increased penalty notice amounts for individuals and corporations, as outlined in our earlier article Tenfold 
increase in scale of penalties for environmental offences in NSW. 
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EPA likely to pursue offenders vigorously and issue larger 
penalties 

The Bill is yet to commence, but we expect that as a result of the reforms, we will see greater activity by the EPA 
in the detection and prosecution of environmental incidents, particularly the issuing of larger penalties. 

The changes are also complementary to the reforms made in relation to higher penalties for planning offences in 
NSW. (Please see our article New powers and tougher penalties for breaches of NSW planning laws). 
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Should urban planning focus on creativity or 
amenity? 

Ian Wright 

This article discusses urban growth driven by amenities and social character 

November 2014 

 

 

In brief 

The recent Local Government Association of Queensland (LGAQ) annual conference shed light on how councils 

can better serve and progress their communities. One of the issues examined was the role of creativity in driving 
urban growth. 

Charles Landry addresses conference on the creative city concept 

A keynote speaker at the LGAQ's annual conference was Charles Landry, a cultural planning consultant who 
developed the concept of the creative city in his 2000 book, The Creative City: A Toolkit for Urban Innovators. 
According to Landry, the creative city is a place which contains both the hardware (building, streets and areas) 
and software (thinkers, creators and implementers) that can generate innovation and growth. 

Richard Florida argues that urban growth depends on attracting 
creative class 

In The Rise of the Creative Class published in 2002, author Richard Florida subsequently called these people the 
creative class to distinguish them from the service class, which performs administrative and clerical roles, and the 
working class, which performs what is left of the industrial economy. 

Florida argues that urban planning and governance policies intended to achieve growth should be focused on 
attracting the creative class (talent, technology and tolerance) through high-density development with a funky look 
and socially free areas, rather than mega cultural projects such as stadiums and entertainment centres. 

Does the creative class make a city successful? 

While Florida's ideas have been embraced in the United States by urban planners and developers, they are 
subject to strong criticism on the basis that the creative class does not make cities successful; cities that are 
successful attract the creative class. 

Amenity and social character contribute to Australian urban growth 

In the Australian context, the Bureau of Infrastructure, Transport and Regional Economics concluded in its 2014 
report, The evolution of Australian towns, that amenity including services (housing, health, education and 
retailing), physical features (natural landscape and climate) and social character (demographic, cultural and 
entertainment facilities) have contributed to significant shifts in settlement patterns in the last 20 years. 

Creativity develops social character 

Florida's prescriptions for urban planning and governance, therefore, should not be seen as the silver bullet to 
growth. Rather, they are a set of tools to develop the social character of a town, city or region which will improve 
its amenity and attractiveness to an increasingly mobile and wealthy population. 
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In brief 

The case of Boral Resources (Qld) Pty Ltd v Bundaberg Regional Council [2014] QPEC 32 concerned an 
application made by Boral Resources (Qld) Pty Ltd in the Planning and Environment Court. This application 
sought approval under section 369 of the Sustainable Planning Act 2009 to change a condition concerning the 
operation period permitted for well-established quarrying activities carried out by Boral, on the basis that the 
change constituted a "permissible change" for the purpose of section 367 of the Sustainable Planning Act 2009. 

The court held that it was likely that a change which would enable the quarry to continue to operate at its current 
capacity and under its current operating regime, would cause a person to make a properly made submission 
objecting to the proposed change. Therefore, the court found that the proposed change was not a "permissible 
change". However, after having taken into account the effect of an outright refusal of Boral's application, the court 
decided not to dismiss the application without first giving the parties the opportunity to consider the reasons for its 
decision. 

As such, the court adjourned the hearing and ordered that should neither party provide notice for relisting the 
matter by 4pm on 27 June 2014, Boral's application would be dismissed. 

The court had to satisfy itself that the proposed extension of the 
operation period was a permissible change under section 367 of the 
Sustainable Planning Act 2009 

Boral became the owner of the land and operator of the quarry in 2004. A town planning consent permit was 
given in respect of the land for the quarry operation by the Planning and Environment Court on 22 March 1999. 
The permit included a condition which restricted the term of the operation to a 15 year period (condition 1.2), 
meaning that quarrying would have had to cease on 23 March 2014. 

Boral made an application to the court under section 369 of the Sustainable Planning Act 2009 seeking an 
extension of time for the quarrying operations. 

By an order of the court following an application on 13 March 2014, condition 1.2 of the permit was extended until 
such time as Boral's application was heard and finally determined by the court. 

Initially, the Bundaberg Regional Council, as the relevant authority, opposed the relief sought by Boral as the 
council wanted to be satisfied about the mitigation of potential ongoing negative impacts on the amenity of nearby 
residents. However, sometime between its initial opposition and the hearing of Boral's application, the council 
changed its position and no longer opposed the relief sought. 

The court observed that a successful application by Boral would not create a new approval but result in a change 
to a condition of the permit. In determining whether the proposed change to the permit was a "permissible 
change" under section 367 of the Sustainable Planning Act 2009, the court had to be satisfied that the proposed 
change would not, because of the change: 

 result in a substantially different development; 

 require referral to additional concurrence agencies if the application for the permit was remade; 

 be likely to cause a person to make a properly made submission objecting to the proposed change if the 
circumstances allowed; 

 cause development to which the permit related to include any prohibited development. 
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The proposed extension of the operation period would not result in 
a substantially different development or involve any prohibited 
development 

The court, by reference to the decisions in Firefast Pty Ltd v Ipswich City Council & Ors (2006) QPEC 076 and 
Cemex Australia Pty Ltd v Bundaberg Regional Council (2009) QPEC 20, was satisfied that the proposed change 

to condition 1.2 of the permit for the purpose of extending the operation period would not result in a substantially 
different development or involve any prohibited development. 

The proposed extension of the operation period would not involve 
additional concurrence agencies 

The court observed that there were no entities described as "concurrence agencies" at the time the permit was 
issued as those agencies were created under the repealed Integrated Planning Act 1997. 

Having regard to the nature of the proposed change to condition 1.2 of the permit, the court was satisfied that no 
issue involving additional concurrence agencies arose. 

The proposed extension of the operation period would likely cause 
a person to make a properly made submission objecting to the 
proposed extension 

In determining whether the proposed change to condition 1.2 of the permit would likely cause a person to make a 
properly made submission objecting to the proposed change, the court considered what the legislature's intention 
was when it chose to use the word "likely". 

The court was of the view that what was intended by the legislature was for the responsible entity to decide 
whether a proposed change would be liable to or prone to provoke a submission. It should not be limited to 
circumstances only where the responsible entity was satisfied that it was "more likely than not" or "probable" such 
as better than 50% that a submission opposing the change would be made. The court adopted the construction 
applied by Justices Mason, Wilson and Deane in the High Court decision of Boughey & R (1986) 161 CLR 10 that 
the word "likely" should be construed "to convey the notion of a substantial – a real and not remote chance 
regardless of whether it is more or less than 50%". 

Even if the proper test was that it had to be probable that a submission would be made, the court nonetheless 
found that it was more likely than not that the proposed extension of the operation period would cause a person to 
make a properly made submission, having regard to the following facts and circumstances: 

 there was a significant number of submissions, given the location of the quarries and the proximity and 
densities of the surrounding residential areas; 

 based on the submissions, quarrying was clearly a matter of real concern to a number of surrounding 
residents and in particular, a number of submitters raised expectations about the remaining operational period 
of the existing quarries; 

 the quarrying operation would still have a negative impact on the amenity of the surrounding residential areas, 
despite there being minimal complaints and council's support of the proposed extension; 

 although residents might not have complained about the existing operation which had a fixed end date, the 
situation could change where the operation and its associated impacts on the amenity would continue for a 
further 5 years. 

Holcim (Australia) Pty Ltd, which was another quarry operator in the area, also made an application to the court 
seeking a conditional extension of the operation period in respect of its permit. In that case, Holcim successfully 
obtained the extension. The court remarked that Holcim's situation was significantly different to that of Boral as 
the term of Holcim's actual quarrying (with no blasting) and processing operations would cease by 30 November 
2014, but Boral's operation would continue to, at or nearly, mid 2019 if the proposed extension was granted. 

Case adjourned to allow parties to consider reasons for the court's 
decision 

The court observed that an outright refusal of Boral's application would likely lead to a successful development 
application, which might not be limited to site rehabilitation only but might also permit the quarry operations to 
continue for a further period, up to 5 years. Accordingly, the court decided not to dismiss Boral's application 
outright but to first give the parties the opportunity to consider the reasons for its decision. 

The court therefore adjourned the hearing and ordered that should neither party provide notice for relisting the 
matter by 4pm on 27 June 2014, Boral's application would be dismissed. 
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In brief 

The case of West v Brisbane City Council [2014] QPEC 59 concerned an application in the Planning and 
Environment Court commenced by the Brisbane City Council seeking a review of the decision of the Alternate 
Dispute Resolution Registrar under section 491B of the Sustainable Planning Act 2009. 

The council asserted that the ADR Registrar lacked jurisdiction to allow the appeal commenced by Brett West 
against the decision of the council to refuse his development application given the operation of Practice Direction 
Number 6 of 2013 (Power of ADR Registrar to Make Orders or Issue Directions). 

The court decided that the ADR Registrar had jurisdiction to make the order allowing the appeal. 

Council asserted that Practice Direction Number 6 of 2013 was 
required to be complied with where the court directed the ADR 
Registrar to hear and decide a Planning and Environment Court 
appeal and that the Registrar may not make a final order or 
judgment 

The council asserted that: 

 by operation of section 492 of the Sustainable Planning Act 2009, Practice Direction Number 6 of 2013 was 
required to be complied with where the proceeding which the court directed under section 491B(2) of the 
Sustainable Planning Act 2009 to be heard and decided by the ADR Registrar was a Planning and 

Environment Court appeal; 

 according to the Practice Direction, the Registrar may not make a final order or judgment. 

Mr West asserted that the court's direction to hear and decide a 
Planning and Environment Court appeal was not limited by the 
operation of section 491B(1) of the Sustainable Planning Act 2009 
or Practice Direction Number 6 of 2013 

Mr West asserted that the court's power to direct the ADR Registrar to hear and decide a proceeding in a 
particular manner was not limited by the operation of section 491B(1) of the Sustainable Planning Act 2009 or 
Practice Direction Number 6 of 2013 issued under that section. 

The court concluded that it was not the intention of the legislature 
to constrain or limit the power of the court under section 491B(2) of 
the Sustainable Planning Act 2009 by a direction issued under 
section 491B(1) of the Sustainable Planning Act 2009 

The court observed that Practice Direction Number 6 of 2013 was issued by the Chief Judge of the District Court 
under section 491B(1) of the Sustainable Planning Act 2009. The court further observed that the orders and 
directions which may be made under the Practice Direction were those contemplated by rule 19 of the Planning 
and Environment Court Rules 2010, which were of an interlocutory or procedural nature. 

The court accepted that the ADR Registrar was authorised by the Practice Direction to make orders and 
directions of an interlocutory or procedural nature about proceedings referred to the Registrar by the court for 
hearing and decision. 
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However, in circumstances where the ADR Registrar was directed by the court under section 491B(2) of the 
Sustainable Planning Act 2009 to hear and decide a proceeding, the Registrar's authority to make orders and 
directions was conferred by the court's direction. 

The court noted the effect of the council's assertion if accepted would be that: 

 a direction issued by the Chief Judge could constrain or limit the power of the court conferred by section 
491B(2) of the Sustainable Planning Act 2009; 

 the ADR Registrar would not be able to comply with the court's direction, namely hear and decide the 
proceeding. 

The court did not believe that would be the legislative intent of section 491B(1) of the Sustainable Planning Act 
2009. 

The court found that a final order or judgment of the ADR Registrar in an appeal referred to the Registrar was 
made under the authority conferred by the direction of the court under section 491B(2) of the Sustainable 
Planning Act 2009, rather than authority under the Practice Direction. 

In the circumstances, it was held that the ADR Registrar had jurisdiction to make the order allowing the appeal. 
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In brief 

The case of Masonre Pty Ltd v Logan City Council [2014] QPEC 51 concerned an appeal commenced by 
Masonre Pty Ltd as trustee against the Logan City Council's decision to refuse its development application for a 
material change of use for four houses in respect of land situated at Waterford West. 

The council refused the development application as it was in conflict with specific outcomes of the flood plain 
management area code under the Logan Planning Scheme 2006. 

Masonre asserted that the Temporary Local Planning Instrument No. 1 (Logan Interim Flood Response) 2013 
which commenced after the council's decision was given, justified an approval of the development application, 
and that there were sufficient grounds to justify approval despite conflicts with the flood plain management area 
code. 

The court therefore had to determine the weight to be given to the council's temporary local planning instrument 
and whether there were sufficient grounds to justify an approval of the development application despite conflicts 
with the council's planning scheme. 

The court concluded that the council's temporary local planning instrument should be given considerable weight, 
and that the proposed development was in significant conflict with specific outcomes concerning the mitigation of 
flood risk under the temporary local planning instrument. 

The court also concluded that there were no sufficient grounds to justify an approval of the proposed development 
despite the major conflicts with the flood plain management area code under the council's planning scheme. As 
such, the court dismissed the appeal. 

The court held that the Temporary Local Planning Instrument No. 1 
(Logan Interim Flood Response) 2013 should be given considerable 
weight as it reflected the council's current position for development 
of land for the purpose of flood management in its local 
government area 

The Temporary Local Planning Instrument No. 1 (Logan Interim Flood Response) 2013 came into effect on 
28 March 2014. It was submitted by the council that the temporary local planning instrument should be given 
significant weight as: 

 it represented the council's current position for development of land for the purpose of flood management in its 
local government area; 

 it would have been the regime which applied if the development application were made at present. 

The court noted that the council's draft planning scheme, which had been placed on public notification, contained 
a flood hazard overlay code which relevantly included performance outcomes to the specific outcomes in the 
temporary local planning instrument. 

Accordingly, the court considered it appropriate to give considerable weight to the temporary local planning 
instrument as it reflected the council's current position and future intent in respect of planning for flooding in its 
local government area. 
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The court believed the sound approach would be to avoid 
prospective residents being at risk from a natural disaster such as 
a major flood event and found that the proposed development was 
in significant conflict with the flood plain management area code 
under the Logan Planning Scheme 2006 and the Temporary Local 
Planning Instrument No. 1 (Logan Interim Flood Response) 2013 

Both Masonre and the council called expert evidence from highly qualified hydrologists who agreed that "… both 
access to the nominated lots and the lots themselves would … be considered to be subject to a high flood 
hazard." 

The council's expert examined flood scenarios both for the 100 year ARI event and for the 1974 flood event. The 
findings of the council's expert indicated that "flood depths at the front of all the relevant lots fail a low hazard test 
pursuant to TLPI2013 and that when the 1974 flood event is considered, the hazard increases substantially." 

It was concluded by the council's expert that the proposed development was subject to very high levels of hazard 
in foreseeable flood events. The flood hazard analysis of the council's expert was accepted by the court. 

On the other hand, Masonre, through its expert sought to manage the flooding impacts by way of an appropriate 
emergency response and proposed an emergency flood management plan. It contended that there would be 
sufficient time for prospective residents to evacuate in the event of a significant flood event and therefore, they 
would have evacuated long before the flood event eventuated. 

The court acknowledged that the Disaster Management Act 2003 provided a framework for emergency responses 
to a major flood event but observed that there was no power in the Act to require residents to evacuate their 
homes in the event of a disaster. It considered the sound approach would be to avoid prospective residents being 
at risk from a natural disaster such as a major flood event. 

Based on the evidence before the court, it found that the proposed development was in significant conflict with the 
relevant specific outcomes of both the flood plain management area code under the Logan Planning Scheme 
2006 and the temporary local planning instrument. 

The mere fact that the residential lots were appropriately located for 
residential development did not justify approval despite the 
significant conflicts as identified, particularly in circumstances 
where those conflicts related to minimising risks to human safety 

Masonre submitted that it was in the public interest to not keep the residential lots vacant and undeveloped where 
they were located in an established residential neighbourhood and were in compliance with the current planning 
requirements, other than the flood management requirements. As such, it constituted sufficient grounds to justify 
approval of the proposed development despite the identified conflicts. 

The court noted that an approval of the proposed development would put prospective residents at risk from a 
major flood event. Furthermore, it was significantly in conflict with planning provisions which were in place to 
ensure risks to human safety from flood events were minimised. 

Having weighed up the foreseeable risk, the court found that "where there can be no assurance that prospective 
residents will evacuate in a timely way, the desirability of utilising otherwise appropriate residential land is 
insufficient on balance to justify approving the development application, notwithstanding the significant conflicts 
which relate not just to desirable planning outcomes generally but to minimising risks to human safety in 
particular." 
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In brief 

The case of The Body Corporate for the Village of Langler Drew Community Titles Scheme 16700 v Brisbane City 
Council & Ors [2014] QPEC 54 involved an application in the Planning and Environment Court made by the Body 
Corporate for the Village of Langler Drew Community Titles Scheme 16700 concerning a building proposed to be 
built at 2-6 Maryvale Street, Toowong. 

The Body Corporate contended that the proposed building was above 8 storeys and impact assessable. To the 
contrary, the developer and the Brisbane City Council contended that the proposed building was 8 storeys and 
therefore, code assessable. 

The court found that the proposed building was 8 storeys in height for the purpose of the Brisbane City Plan 2000 
and therefore, the development application for the proposed building was a code assessable application. The 
court reserved the costs of the application. 

The court found that the bottom area was an overland flow path for 
stormwater and was not a space within the proposed building 
between one floor level and the floor level next above it for the 
purposes of the definition of storey under the Brisbane City Plan 
2000 

It was proposed by the developer that the area between natural ground level and the underside of the ground 
floor or the slab of the level 1 carpark was to be used for stormwater management and to accommodate overland 
stormwater flows. The area contained no habitable spaces and it could not be used by pedestrians or vehicles. 

The Body Corporate argued that the area constituted a storey within its meaning under the Brisbane City Plan 
2000 as it was a space within the proposed building commencing at natural ground level, and that level was a 
floor level with another floor level (being the level 1 carpark) next above it. 

The council and the developer argued to the contrary that the area did not constitute a storey as the area was a 
space below and outside the proposed building and natural ground level was not a floor level. 

The court gave consideration to the approach adopted by the court in Cox v Maroochydore Shire Council [2006] 
QPELR 628 at 634-635 when analysing the definition of storey. The definition of storey being considered in that 
case was similar to the one in the Brisbane City Plan 2000, whilst it did not include a reference to the 
commencement at ground level. 

The court formed the view that the area was an overland flow path for stormwater and was not a space between 
one floor level and the floor level next above it. As such, the court accepted the submissions of the council and 
the developer that the area was not a space within the proposed building and therefore not a storey within its 
meaning under the Brisbane City Plan 2000. 

The court found that the top area was an area on top and outside of 
the proposed building which had no floor level, ceiling or roof 
above it, and was not a space within the proposed building for the 
purposes of the definition of storey under the Brisbane City Plan 
2000 

Under the proposal, the area on the top of the building was to include the plant deck, communal area (or roof 
deck with a pergola) and the top of the lift shaft and stairwells. There was no roof directly above the communal 
area and plant deck. However, there was a roof on the lift shaft and stairwells. 
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The Body Corporate argued that the area constituted a storey within its meaning under the Brisbane City Plan 
2000 as the plant deck and communal area was a floor level which was next above the level 7 floor slab or in the 
alternative, there was a roof which capped the lift shaft and stairwells above, in the sense of being higher than, 
the plant deck and communal area. 

The council and the developer argued to the contrary that the area did not constitute a storey as the area was on 
top of the proposed building (rather than within it) and it did not have a floor level or a roof above it. 

The court noted that the communal area and plant deck had no relevant ceiling or roof above it. In the court's 
view, the roof of the lift shaft and stairwells did not constitute a "roof above" the communal area and plant deck. It 
further noted that the lift shaft and stairwells were expressly excluded from "space" considerations for the 
purposes of the definition of storey under the Brisbane City Plan 2000. 

The court therefore found that the area on the top of the proposed building had no floor level, ceiling or roof above 
it and was not a space within the proposed building. The court accepted the submissions of the council and the 
developer that the area did not constitute a storey within its meaning under the Brisbane City Plan 2000. 
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In brief 

The case of Wattlevilla Pty Ltd v Western Downs Regional Council & Anor [2014] QPEC 47 involved an appeal in 
the Planning and Environment Court commenced by Wattlevilla Pty Ltd against the Western Downs Regional 
Council's decision to refuse a development application on land located in Jimbour East for the following: 

 a material change of use for an extension to an abattoir (being a noxious industry); and 

 an environmentally relevant activity, processing, not including rendering, 1000t to 5000t of meat in a year. 

The court had to consider a number of issues including: 

 the lawfulness of the existing abattoir; 

 the appropriateness of the proposed development having regard to the size, dimensions and location of the 
subject land, and its impacts on the amenity, ambience and character of the locality, adjoining premises and 
Jimbour Station Road; 

 the extent of conflict between the proposed development and the council's Wambo Shire Planning Scheme, 
and if the conflict could be justified by sufficient grounds. 

The court determined that the abattoir was not a lawful use, and the proposed development was in significant 
conflict with the council's planning scheme and there were no sufficient grounds to warrant an approval of the 
proposed development despite such conflict. As such the appeal was dismissed. 

The court determined that the existing abattoir was not a lawful use 

The council and Russell Pastoral Company contended that the existing abattoir was an unlawful use in that: 

 the existing abattoir was above the scale and intensity of the historic use as a slaughter house or abattoir; 

 no development approval had been issued in respect of the existing abattoir.  

The court in finding that the abattoir was unlawful determined that: 

 historically, no town planning permit had ever been granted over the subject land authorising the use of an 
abattoir; 

 with the introduction of the Local Government Act 1936 and the council's superseded planning scheme, 
provision was made to allow for existing non-conforming uses to be carried out on the subject land provided 
the use did not materially change; 

 the evidence before the court suggested that the operation of the abattoir had materially changed over time; 

 it appeared that in the year 2006-2007, a material change of use had occurred and consequently, Wattlevilla 
was required to obtain a development approval from the council to legalise the use. 

Impacts on amenity from measurable sources such as noise and air 
quality were not be simply determined by the evidence of experts 
whose joint opinions were nonetheless important for the court's 
consideration 

In considering the impact of the proposed development, the court had particular regard to the noise and air quality 
impact, and its impact on the visual amenity and landscape. 

The court observed relevantly that: 

 In relation to the area of noise, the expert witnesses agreed on more appropriate noise control and 
management measures to protect the locality specifically the uses at Jimbour House and the objectors' 
premises. Wattlevilla accepted all of the conditions proposed by the experts. 
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 In relation to the area of air quality, the expert witnesses also agreed on further conditions in relation to the 
design and management of the proposed development. Wattlevilla accepted all of the conditions proposed by 
the experts. 

 In relation to surface water, ground water and effluent disposal, the expert witnesses agreed to a set of 
conditions to be imposed on the proposed development. Wattlevilla accepted all of the conditions proposed by 
the experts. 

 In relation to flooding, it was resolved over the course of the joint expert meeting process. 

Based on the findings during the joint expert meeting process, Wattlevilla asserted that in its view, such matters 
were no longer in contention. However, the council and Russell Pastoral Company maintained their respective 
views that despite the expert witnesses reaching agreement, the proposed development was still in conflict with 
the council's planning scheme in relation to the discrete issues of noise and air quality. 

The court accepted the view of the council and Russell Pastoral Company, and in doing so, noted that impacts on 
amenity from measurable sources such as noise and air quality were not to be simply determined by the evidence 
of experts whose joint opinions were nonetheless important for the court's consideration. 

The court determined that the proposed development conflicted 
with the council's planning scheme 

The court determined that the proposed development was in conflict with the council's planning scheme. In doing 
so the court determined that: 

 the concept of amenity was wide and flexible and not necessarily determined by reference to the evidence of 
experts alone, and accordingly, the standard of amenity that residents were entitled to enjoy or expect uses to 
be assessed objectively having regard to the planning scheme and its intent for the development of that area; 

 the planning scheme would reasonably lead residents to an expectation that there should be no amenity 
impacts as a consequence of the proposed development; 

 whilst non-rural activities were contemplated in the rural zone in which the subject land was located, the rural 
zone code sought to protect the amenity of the locality; 

 the proposed development represented a highly prominent visual feature because of the size of the complex, 
proximity to the road frontage and the character of the use; 

 the proposed development was significantly in conflict with the provisions of the council's planning scheme, 
generally relating to operating hours, delivery of goods for non-rural activities, design location and setbacks, 
lack of separation distances between adjoining uses, landscaping and rural character. 

The court determined that there was no need which would warrant 
an approval of the proposed development 

The court considered whether there were sufficient grounds to warrant an approval of the proposed development, 
in particular whether there was sufficient need which would warrant an approval. The court determined that such 
need would be decided from the perspective of the community and not that of the applicant for a development, its 
competitors or objectors. 

In this regard, the court determined that Wattlevilla had not demonstrated any community need for the proposal, 
as the benefits in relation to employment, infrastructure and economics were minimal. 
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In brief 

The case of Falzon v Gladstone Ports Corporation [2014] QPEC 37 involved an application to the Planning and 
Environment Court commenced by Mr Trevor Falzon challenging the lawfulness of Gladstone Ports Corporation's 
compensation package published in accordance with conditions of its long-term dredging and dredged material 
disposal program in the Port of Gladstone as part of the "Western Basin Dredging and Disposal Project". After the 
close of pleadings, Gladstone Ports Corporation applied to the Planning and Environment Court to strike out Mr 
Falzon's Points of Claim. The mains issues in dispute were whether Mr Falzon had established standing 
necessary to apply for the declarations and whether a sufficient case had been pleaded to obtain the declarations 
that he sought. 

The court found that Mr Falzon did not have standing, and that he had not sufficiently pleaded his case and his 
pleading was too vague to obtain the declarations that he had applied for. 

Standing to seek declarations limited to persons "significantly 
adversely affected" 

The Western Basin Dredging and Disposal Project was declared a significant project for which an environmental 
impact statement was required, under the State Development and Public Works Organisation Act 1971. As such, 
the Coordinator-General published a Report for the environmental impact statement, which included certain 
conditions. The relevant conditions in the case were: 

 

Condition Number Condition 

20 Gladstone Ports Corporation must mitigate all reasonable financial losses to existing 
commercial fishing operators attributable to the maritime development in the Western 
Basin of the Port of Gladstone. This is to cover temporary and permanent loss of 
access to fishing areas and marine fish habitat. 

21 Gladstone Ports Corporation must meet any costs associated with the investigation, 
negotiation and administration of any compensation package, including all costs 
incurred by the Department of Employment, Economic Development and Innovation 
in the management of development of any compensation package. 

 

Mr Falzon argued that the compensation package published by Gladstone Ports Corporation contravened the 
conditions in the following way: 

 in respect of condition 20, it did not mitigate all reasonable financial losses to "existing commercial fishing 
operations"; 

 in respect of condition 21, it did not meet the costs associated with the administration of the package. 
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The court observed that it was not enough for Mr Falzon to show a "purely academic interest" in whether the 
conditions had been contravened. The declaration-making powers of the court, in section 54G of the State 
Development and Public Works Organisation Act 1971, were limited to proceedings brought by a person whose 
interests were "significantly adversely affected" by the subject matter of the proceeding. Therefore, to establish 
standing, the court found that Mr Falzon would need to plead a tenable case that he had suffered reasonable 
financial losses which would not be mitigated by the compensation package. 

Mr Falzon had not pleaded reasonable financial loss, as distinct 
from financial cost, and therefore did not have the requisite 
standing 

The court emphasised that the proper focus of attention, for determining whether Mr Falzon had the requisite 
standing to apply for the declarations was whether there was a tenable argument that reasonable financial loss 
had been suffered as opposed to the new cost of doing business and those impacts from the project. 

The court observed that, although it may seem semantic, damages would traditionally be claimed for a loss which 
was quite different from a financial cost. Proof of cost, would not necessarily equate to proof of loss and it was 
necessary to examine the nature and extent of the additional costs and impacts suffered and how they caused 
reasonable financial loss. 

In Mr Falzon's case, it was not enough for him to point to the cost of more expensive longer nets as proof of loss. 
The longer nets could have, resulted in an increase in catch such that no financial loss was suffered. 

The court found that because Mr Falzon had failed to identify material facts to create a tenable argument that he 
had suffered reasonable financial losses, his interests were not "significantly adversely affected" and therefore he 
did not have standing to apply for the declarations sought. 

Pleadings also too vague to establish non-compliance with 
conditions 20 and 21 

Even if Mr Falzon could establish the threshold requirement for standing, the court found that the pleadings did 
not establish non-compliance with conditions 20 and 21. 

In respect of condition 20, the court found that the pleadings were insufficient because: 

 they failed to allege reasonable financial losses had been suffered by Mr Falzon or anyone else; 

 they failed to established that Mr Falzon and other fishermen that he purported to represent had the requisite 
licenses to qualify as "existing commercial fishing operators". 

In respect of condition 21, the court found that the pleading did not allege Mr Falzon or any of the fishermen he 
purported to represent has suffered reasonable financial losses attributable to the project as a result of legal and 
accountancy fees associated with the preparation, submission and prosecution of a claim. 
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Court declines to award costs to successful party in 
planning appeal 

Ronald Yuen | James Nicolson 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Friend v Brisbane City Council [2014] QPEC 39 heard before Robertson DCJ 

January 2015 

 

 

In brief 

In the case of Friend v Brisbane City Council [2014] QPEC 39, the Queensland Planning and Environment Court 

considered an application for costs by Trentham Holdings Pty Ltd. 

The court determined that there was no basis to award costs in favour of Trentham Holdings, and dismissed its 
application, with the consequence of each party bearing its own cost. 

Court not persuaded by Trentham Holdings' success in the appeal 

Trentham Holdings argued that because it was wholly successful in the appeal, and that the court preferred the 
evidence of its town planner over that of the town planner of Robert Friend, and Gregory and Karen Manning, 
costs should be ordered in its favour. 

The court rejected this argument, noting that while the court preferred the evidence of Trentham Holdings' town 
planner, it was not unusual for the opinion of experts within the same field to differ. Significantly, the divergence of 
opinion between the experts was in this case due to the drafting anomalies within the critical planning instrument 
and such anomalies underpinned the opinion of the town planner of Mr Friend and Mr and Ms Manning. 

No evidence proceedings commenced for an improper purpose 

Trentham Holdings argued that Mr Friend and Mr and Ms Manning commenced the appeal for an improper 
purpose, namely, continuing to proceed with the appeal to prevent a precedent from being set within the locality 
despite being previously told by the court that such basis lacked merits in a planning sense. 

The court rejected this argument noting that the precedent argument was never raised as an issue or argued 
during the appeal. 

In support of its contention that the appeal was commenced for an improper purpose, Trentham Holdings also 
argued that Mr Friend, in his capacity as a director and shareholder of the incorporated legal practice acting for 
himself and Mr and Ms Manning, continued the appeal in order to profit from the litigation and fees paid to the 
incorporated legal practice. 

As there was no evidence before the court to suggest Mr Friend proceeded for an improper purpose as a result of 
his involvement in the incorporated legal practice, the court did not accept Trentham Holdings' argument. 

Prospects of success on different issues not to be considered in 
isolation 

Trentham Holdings argued that Mr Friend and Mr and Mrs Manning's town planner's opinions were "perverse" 
and no reasonable party would have proceeded with the appeal on the basis of such opinions. 

The court acknowledged that while Mr Friend and Mr and Ms Manning's town planner's opinions were rejected by 
the court essentially on all planning issues, his opinions did not lack objectivity and were not "perverse". In the 
circumstances, Trentham Holdings could not show why it was unreasonable or improper for Mr Friend to rely on 
his town planner's opinion, particularly given the drafting anomalies in the critical planning instrument. 

Trentham Holdings also argued that Mr Friend had no reasonable prospects of success in relation to a number of 
discrete issues including traffic and heritage related issues. 

The court did not accept that there were no real prospects of success having regard to the manner in which those 
issues were addressed during the appeal. The court observed that Trentham Holdings' apparent approach of 
considering the success of these issues in isolation from other relevant issues in the appeal was being 
unnecessarily restrictive. 



 
 
 
 

44 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Appeal had sufficient public interest aspect 

Trentham Holdings argued that Mr Friend and Mr and Ms Manning had not identified any matter of public interest 
in maintaining the appeal. 

The court rejected this argument, noting that the inclusion of the temporary local planning instrument and the draft 
planning scheme were issues which were appropriately raised both in terms of the justice between the parties and 
the public interest, to ensure that the decision of the court took into account all relevant matters. 

Mr Friend and Mr and Mrs Manning did not act unreasonably 

Trentham Holdings, by reference to the withdrawal from the appeal of the Kangaroo Point Residents' Association 
prior to the hearing, argued that it was unreasonable for Mr Friend and Mr and Ms Manning to proceed with the 
appeal. 

The court rejected this argument, observing that it was difficult to see how the decision of one party to discontinue 
should render another party's decision to proceed unreasonable. 

Trentham Holdings further argued that Mr Friend and Mr and Ms Manning had acted unreasonably in rejecting 
offers to settle the appeal. 

The court also rejected this argument, on the basis that it was not unreasonable for Mr Friend or Mr and Ms 
Manning to proceed in light of the opinions of their town planner, and further the offers were pre-conditioned on 
agreement by all appellants including Mr Friend and Mr and Ms Manning. 

No evidence of failure to comply with procedural requirements 

Trentham Holdings argued there was a failure by Mr Friend and Mr and Mrs Manning to disclose the marital 
relationship between their town planner and one of the adverse submitters to the proposed development. It 
alleged the failure to disclose was a calculated decision to not undermine their case by exposing the personal 
interest of their principal witness. 

The court rejected the argument on the basis of the lack of evidence and observed that it was nonetheless far 
from establishing impropriety or unreasonableness on the part of Mr Friend or Mr and Ms Manning. 
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Queensland's new environmental offsets framework 
–– Where does local government stand? 

Ian Wright | Nadia Czachor | Luke Grayson 

This article discusses the key aspects of Queensland's new environmental offsets 
framework under the Environmental Offsets Act 2014, particularly for Queensland's local 
governments 

February 2015 

 

 

In brief 

Legislative scheme 

On 28 May 2014, the Queensland Parliament passed the Environmental Offsets Act 2014 (Act) and 
Environmental Offsets Regulation 2014 (Regulation), the operative provisions of which commenced on 1 July 

2014. The current reprints of the Act and the Regulation are each dated 19 December 2014. 

The main purpose of the Act is stated to be "to counterbalance the significant residual impacts of particular 
activities on prescribed environmental matters through the use of environmental offsets."18 

The Act provides that the main purpose is achieved by the following:19 

 "establishing a framework for environmental offsets"; 

 "recognising the level of protection given to prescribed environmental matters under other legislation"; 

 "providing for national, State and local matters of environmental significance to be prescribed environmental 
matters for the purpose of this Act";  

 "coordinating the implementation of the framework in conjunction with other legislation". 

Themes of the paper 

This paper focusses on the ability of a local government to impose an offset condition on a development approval 
or infrastructure agreement under the Sustainable Planning Act 2009 (SPA), along with any pre-conditions to, and 

limitations on, that ability. 

In particular the paper addresses the following questions: 

 What is an offset condition? 

 What is an environmental offset? 

 When can an offset condition be imposed by a local government? 

 How are environmental offsets provided? 

 What action is required from a local government? 

What is an offset condition? 

In general terms, an offset condition is a condition which: 

 may be imposed on an agreement, licence, permit or other authority; and 

 requires, or otherwise relates to, an environmental offset.20 

When considered in the context of a local government's power under the SPA, an offset condition includes a 
condition imposed by a local government on a development approval, or as part of an infrastructure agreement,21 
so long as the condition relates to an environmental offset. 

The interpretation of 'environmental offset' must therefore be considered to determine whether a condition is an 
offset condition. 

                                                   
18 Section 3(1) (Purpose and achievement) of the Act. 
19 Section 3(2) (Purpose and achievement) of the Act. 
20 See section 7(1) (What is an offset condition and an environmental offset) and schedule 2 (Dictionary) of the Act. 
21 See schedule 2 (Dictionary) of the Act, definition of "authority" and "administering agency". 



 
 
 
 

46 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

What is an environmental offset? 

In general terms, an environmental offset is an activity which is undertaken to counterbalance an adverse impact 
of a prescribed activity on a prescribed environmental matter that: 

 remains, or will or is likely to remain, despite on-site mitigation measures; and 

 is, or will or is likely to be, significant.22 

For an offset condition to be valid, the following conditions must therefore be satisfied: 

 Prescribed activity – The activity for which the environmental offset the subject of the offset condition is 
required must be a prescribed activity. 

 Counterbalance for a prescribed environmental matter – The environmental offset must require activities to be 
undertaken to counterbalance an adverse impact on a prescribed environmental matter. 

 Remaining adverse impact – The adverse impact must remain, or be likely to remain, despite on-site 
mitigation measures. 

 Remaining adverse impact is significant – The remaining adverse impact must be, or be likely to be, 
significant. 

Prescribed activity 

A prescribed activity relevantly includes development the subject of a development approval for which an 
environmental offset may be required under a local planning instrument.23 A number of other activities are also 
prescribed activities, however these are not considered as part of this paper. 

Counterbalance for a prescribed environmental matter 

Under the Act, a 'prescribed environmental matter' is:24 

any of the following matters prescribed under a regulation to be a prescribed environmental 
matter–– 

(a) a matter of national environmental significance; 

(b) a matter of State environmental significance; 

(c) a matter of local environmental significance. 

The Regulation relevantly states the matters of national environmental significance along with the matters of State 
environmental significance.25 (These matters are not thoroughly addressed in this paper, however local 
governments should be aware of the content of these matters as they are of relevance to a local government for 
reasons discussed below.) 

In addition to the prescribed matters of national and State environmental significance, the Regulation relevantly 
provides that a matter of local environmental significance is a prescribed environmental matter if:26 

 an environmental offset is required under a local planning instrument for the matter; and 

 the matter is not the same, or substantially the same, as any of the following: 

- a matter of national environmental significance under section 5(1) of the Regulation; 

- a matter of State environmental significance under schedule 2 or section 5(3) of the Regulation. 

It is unclear at this stage what degree of similarity is required for matters to be considered 'substantially the same'. 

Remaining adverse impact 

In order for a local government to impose an offset condition, the adverse impact for which the offset condition is 
imposed must remain, or be likely to remain, despite on-site mitigation matters. 

If on-site mitigation will prevent the adverse impact from being likely to remain, an offset condition cannot be 
imposed in respect of that adverse impact. 

                                                   
22 See sections 7(2) (What is an offset condition and an environmental offset) and 8(1) (What is a significant residual impact) 

of the Act. 
23 See section 9 (What is a prescribed activity) of the Act and section 4 (Prescribed activities––Act, s 9) and schedule 1, item 7 

(Activities prescribed for section 9(c) of the Act) of the Regulation. 
24 Section 10(1) (What is a prescribed environmental matter and a matter of environmental significance) of the Act. 
25 See section 5(1) (Prescribed environmental matters––Act, s 10) of the Regulation and section 5(2) and (3) (Prescribed 

environmental matters––Act, s10) and schedule 2 (Prescribed environmental matters––matters of State environmental 
significance) of the Regulation for matters of national environmental significance and State environmental significance, 
respectively. 

26 See section 5(4) (Prescribed environmental matters––Act, s 10) of the Regulation. 
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If on-site mitigation will not prevent all adverse impacts from being likely to remain, an offset condition may be 
imposed in respect of the remaining adverse impact. 

Remaining adverse impact is significant 

In order for a local government to impose an offset condition, there must be a remaining adverse impact for which 
the offset condition is imposed which is, will or is likely to be, significant. 

The Act does not provide any guidance as to what is considered significant in respect of matters of local 
environmental significance.27 The Queensland government has produced the following guidelines, however these 
specifically do not apply to the assessment of matters of local environmental significance:  

 Significant Residual Impact Guideline - For matters of State environmental significance and prescribed 
activities assessable under the Sustainable Planning Act 2009 (DSDIP Significant Residual Impact 
Guideline).28 

 Significant Residual Impact Guideline - Nature Conservation Act 1992, Environmental Protection Act 1994, 
Marine Parks Act 2004 (DEHP Significant Residual Impact Guideline).29 

If a local government decides to identify matters of local environmental significance in a local planning instrument, 
the local government may develop its own set of significant residual impact guidelines for the matters of local 
environmental significance, which should be made publicly available.30 By developing and making available local 
significant residual impact guidelines, the local government would provide more certainty for developers and 
greater efficiency in the assessment of development applications for local governments. 

For a condition imposed for a non-juvenile koala habitat tree under the Koala SPRP, the DSDIP Significant 
Residual Impact Guideline refers to the decisional criteria contained in the Koala SPRP to determine whether an 
action is likely to have a significant residual impact.31 

When can an offset condition be imposed by a local government? 

Under the Act and Regulation a local government is subject to the following restrictions on imposing an offset 
condition: 

 Local significance – A local government may impose an offset condition only for one of the following two 
matters:32 

- a matter of local environmental significance identified in a local planning instrument, which by definition 
excludes matters which are the same, or substantially the same, as a matter of national environmental 
significance or State environmental significance;33 

- a non-juvenile koala habitat tree located in an area shown as bushland habitat, high value rehabilitation 
habitat or medium value rehabilitation habitat on the 'Map of Assessable Development Area Koala Habitat 
Values' under the South East Queensland Koala Conservation State Planning Regulation Provisions 
(Koala SPRP).34 

 Timing restrictions – Generally, a local government may only impose an offset condition on a development 
approval or as part of an infrastructure agreement where the application was lodged on or after 1 July 2014,35 
subject to the following exceptions: 

- Permissible change – Where an application is made after 1 July 2014 to amend a development approval 
(or infrastructure agreement) granted prior to 1 July 2014 and the amendment may or is likely to result in a 
significant residual impact on a prescribed environmental matter, the local government may impose an 
offset condition on the amended approval or agreement.36 This most relevantly includes an application for 
permissible change to a development approval where the approval was granted prior to the 
commencement of the Act on 1 July 2014. 

                                                   
27 See section 8 (What is a significant residual impact) of the Act. Note that sub-sections (2)-(6) relate to matters of State 

environmental significance: see schedule 2, sections 7 (Protected areas) and 12 (Legally secured offset areas) of the 
Regulation. 

28 Section 1.2.1 (Relationship with MLES and MNES) of the DSDIP Significant Residual Impact Guideline. 
29 Section 1 (Introduction) of the DEHP Significant Residual Impact Guideline. 
30 See also section 1.1.2 (Application and scope) of the Queensland Environmental Offsets Policy (version 1.1). 
31 Section 3.5.1 (SRI criteria for prescribed activities assessable under SPA) on page 17 of the DSDIP Significant Impact 

Guidelines. 
32 Section 15(4) (Restriction on imposition of offset condition) of the Act. 
33 Schedule 2 (Dictionary), definition of 'matter of local environmental significance' of the Act and section 5(4)(b) (Prescribed 

environmental matters––Act, s 10) of the Regulation. 
34 See section 37 (Non-juvenile koala habitat tree prescribed as relevant for Act, s 15(4)) and schedule 2 (Prescribed 

environmental matters––matters of State environmental significance), section 6(3) (Protected wildlife habitat) of the 
Regulation. 

35 Section 95(1) (Application of this Act or existing Act) of the Act. 
36 Section 95(4) (Application of this Act or existing Act) of the Act. 
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- Undecided applications – Where a development application was lodged but not dealt with before the 
commencement of the Act and the local government is considering whether to impose an offset condition 
on the development approval, the local government may, at the request of or with the agreement of the 
applicant, consider all or part of the environmental offsets policy under the Act instead of all or part of any 
other previously relevant policy.37 

It is unclear how this applies in the context of an infrastructure agreement which includes an offset 
condition which was not executed prior to 1 July 2014, however it is likely that the infrastructure agreement 
must be considered against the Act, Regulation and Environmental Offsets Policy, rather than against the 
law in force at the time the infrastructure agreement was initially being negotiated. 

- Decided applications – Where a development approval or infrastructure agreement which was lodged 
before the commencement of the Act has been granted subject to an offset condition imposed under 
another Act, the applicant may apply for an amendment of the approval or agreement to:38 

 allow the selection and delivery of an environmental offset in accordance with the environmental offsets 
policy; 

 allow a financial settlement offset determined in accordance with the environmental offsets policy; or 

 remove a requirement to provide an environmental offset for an environmental value that is not a 
prescribed environmental matter or an impact on a prescribed environmental matter that is not a 
significant residual impact. 

Where a local government receives an application of this type, the local government may:39 

 decide to make the amendment only if satisfied that the environmental values for which the 
environmental offset was required have not yet been impacted by the activity that is authorised by the 
approval or agreement; and 

 if the local government decides to make the amendment, make any other amendments the local 
government considers relate to the amendment and are necessary or desirable. 

 Commonwealth restrictions – A local government cannot impose an offset condition if either of the following 
has been assessed under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) or 
the Great Barrier Reef Marine Park Act 1975 regardless of whether or not the assessment has resulted in the 

imposition of an offset condition:40 

- the same, or substantially the same, impact; 

- the same, or substantially the same, prescribed environmental matter. 

Interestingly, if an impact has been assessed by the Commonwealth government, a strict interpretation of the 
legislation would prohibit a local government from imposing an offset condition on the same, or substantially 
the same, impact even where the impact is being assessed on a different matter by each government. It is 
unclear whether this was the intention of this restriction. 

 Removal of conditions – An applicant may apply for the removal of an offset condition imposed by a local 
government where the Commonwealth government or State government has imposed an offset condition 
which relates to the same, or substantially the same, impact and the same, or substantially the same, 
prescribed environmental matter.41 However, the offset condition imposed by the local government will prevail 
over the condition imposed by the State government in the circumstances prescribed in the Regulation, most 
notably where a local government imposes an offset condition in respect of koala habitat or a non-juvenile 
koala habitat tree under the Koala SPRP.42 

Imposing an offset condition for koalas 

Of particular relevance to local governments (especially in South-East Queensland) are conditions in respect of 
koalas, which have the following characteristics: 

 All levels of government – All levels of government may impose an offset condition in respect of either koalas 
or koala habitat. 

 Matter of national environmental significance – Koala (combined populations of Queensland, New South 

Wales and the Australian Capital Territory) is a listed vulnerable species under the EPBC Act and as such is a 
matter of national environmental significance under the Act.43 

                                                   
37 Section 95A (Undecided applications for authorities) of the Act. 
38 Section 95B(1) and (2) (Amendment of existing authorities) of the Act. 
39 Section 95B(6) and (8) (Amendment of existing authorities) of the Act. 
40 Section 15(1), (2) and (5) (Restriction on imposition of offset condition) of the Act. Note also that no other Commonwealth 

Act has been prescribed by the Regulation as at the reprint dated 19 December 2014. 
41 Section 25A(1) and (2) (Removing duplicate conditions) of the Act. 
42 Section 25A(3) (Removing duplicate conditions) of the Act and section 36 (Administering agency to apply to for removal of 

particular duplicate offset condition) of the Regulation. Note that a local government offset condition will never prevail over a 
Commonwealth government offset condition on the basis of section 25A(3)(a) (Removing duplicate conditions) of the Act. 

43 Section 5(1)(d) (Prescribed environmental matters––Act, s 10) of the Regulation. 



 
 

LEGAL KNOWLEDGE MATTERS JULY 2014 TO JUNE 2015 | 49 

 Matter of State environmental significance – Koala habitat is a matter of State environmental significance in 
any of the following circumstances:44 

- Non-juvenile koala habitat tree – A tree will be a matter of State environmental significance as a non-

juvenile koala habitat tree if the tree is: 

 a koala habitat tree, being Angophora, Corymbia, Eucalyptus, Lophostemon or Melaleuca (this list is 
quite broad, including trees which are not typically considered koala food trees, as many of these trees 
are potentially utilised by koalas for shade rather than food); 

 non-juvenile, being more than 4m high or having a trunk with a circumference of more than 31.5cm at 
1.3m above the ground; and 

 in an area shown as bushland habitat, high value rehabilitation habitat or medium value rehabilitation 
habitat on the Map of Assessable Development Area Koala Habitat Values under the Koala SPRP; 

- Habitat for vulnerable koala – Habitat will be a matter of State environmental significance if it is habitat for 
the koala (South-East Queensland bioregion); 

- Habitat for special least concern koala – Habitat will be a matter of State environmental significance if it is 
habitat for the koala. 

 Local government powers – A local government may impose an offset condition in respect of koalas in either 
of the following circumstances:45 

- where the condition relates to a non-juvenile koala habitat tree that is a matter of State environmental 
significance; 

- where a local planning instrument identifies an environmental matter in respect of the koala that is not, and 
is not substantially the same as, a matter of national environmental significance or State environmental 
significance, however it is difficult to imagine circumstances in which this could arise. 

 Interplay between Commonwealth and local government conditions – It is unclear whether an offset condition 

imposed by the Commonwealth government in respect of a significant impact on the listed vulnerable koala 
overrides an offset condition imposed by a local government in respect of a significant impact on a number of 
non-juvenile koala habitat trees, on the basis that the conditions relate to substantially the same matter. This 
will be particularly controversial where the Commonwealth government purports to override a condition 
imposed by a local government by deciding not to impose a Commonwealth offset condition. 

How is an environmental offset provided? 

Once a local government imposes an offset condition on a development approval or as part of an infrastructure 
agreement under the SPA, a proponent may elect to deliver the environmental offset for the activity, or a stage of 
the activity, by one of the following methods:46 

 Proponent-driven offset – This delivery method involves providing an environmental offset through an action 
that a proponent undertakes directly or indirectly. 

 Financial settlement offset – This delivery method involves making a payment by the proponent to the local 
government in relation to delivering an environmental offset, of an amount required by the local government. 

 Combination of a proponent-driven offset and financial settlement offset – This delivery method involves 
providing some combination of the two previous delivery methods. 

Determination of delivery method 

When electing the delivery method, the following is required: 

 Approved form – The proponent must provide the notice of election in the approved form, which may be found 
on the Queensland government website.47 

 Offset delivery plan for proponent-driven offsets – Where the proposed delivery method involves a proponent-

driven offset, the notice of election must be accompanied by an offset delivery plan about how the proponent 
will undertake the offset, which must satisfy each of the following:48 

                                                   
44 Schedule 2, section 6(3)-(5) (Protected wildlife habitat) of the Regulation. 
45 Section 15(4) (Restriction on imposition of offset condition) of the Act and section 37 (Non-juvenile koala habitat tree 

prescribed as relevant for Act, s 15(4)) of the Regulation. 
46 Sections 18(1) and (2) (Electing how to deliver environmental offset), 21 (What is a proponent-driven offset) and 23 (What is 

a financial settlement offset) of the Act. 
47 Section 18(2) (Electing how to deliver environmental offset) of the Act. Approved forms may be found at: 

https://www.qld.gov.au/environment/pollution/management/offsets/. 
48 Section 18(3)-(5) (Electing how to deliver environmental offset) of the Act and section 8 (Requirements for offset delivery 

plans––Act, s 18(4)(d) of the Regulation. 

https://www.qld.gov.au/environment/pollution/management/offsets/
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- Describe how an offset will be undertaken – Describe how an environmental offset will be undertaken and 
the conservation outcome will be achieved. A conservation outcome is achieved if the offset is selected, 
designed and managed to maintain the viability of the matter to which the offset relates.49 

This requirement is achieved by: 

 Managing risk of failure – Effectively accounting for and managing the risks of the environmental offset 
failing to achieve the conservation outcome; 

 Ensuring benefits are provided – Ensuring the environmental offset provides benefits in relation to the 
relevant matter of local environmental significance or the non-juvenile koala habitat tree, in addition to 
any other benefit provided under a requirement of, or of an authority under, an Act; 

 Transparent governance – Having transparent governance arrangements that can be readily 
measured, monitored, audited and enforced; and 

 Offset proportionate to impact – Ensuring the environmental offset is of a size and scale proportionate 
to the significant residual impact on the matter of local environmental significance or the non-juvenile 
koala habitat tree. 

- Agreement of landowner – State that the proponent, and any other entity that owns land on which the 

environmental offset will be undertaken agree to the offset being undertaken and be signed by each of 
these entities. 

- Description of impacted matter – Describe the matter of local environmental significance or the non-
juvenile koala habitat tree to which the offset condition relates. 

- Description of land – State the following in respect of the land on which the environmental offset will be 
undertaken: 

 whether the offset condition will be delivered, wholly or partly, on this land (this requirement is 
uncertain in its operation and may be a drafting error in the Regulation); 

 particulars of, or a description sufficient to identify, this land; 

 details of any person with an interest in this land; 

 the existing land use of this land and any impact that land use may have on the delivery of the offset; 

 the measures the proponent will take to secure this land as a legally secured offset area, including why 
the measures are considered reasonable and practicable, the period during which the proponent will 
take the measures and why the period is considered reasonable for securing the land. 

 Local government determination – Once the local government receives a notice in the correct form and any 
required offset delivery plan, the local government must satisfy each of the following: 

- Consideration – Consider the notice and any offset delivery plan, including by considering:50 

 each relevant environmental offsets policy, which is currently the Queensland Environmental Offsets 
Policy (version 1.1) (Environmental Offsets Policy), which is discussed below, but can also include 
any local government policy approved by the Minister and prescribed under the Regulation; 

 whether the offset delivery plan satisfies the requirements for an offset delivery plan which are stated 
above; 

 whether an activity proposed in the offset delivery plan is restricted or prohibited or requires permission 
under any law, such as where the proposal would involve the proponent undertaking assessable 
development; and 

 the impact undertaking the environmental offset under the offset delivery plan will, or is likely to, have 
on other prescribed environmental matters on the land on which the environmental offset will be 
undertaken. 

- Decision – Decide whether it is appropriate to deliver the environmental offset in the way stated in the 
notice and any offset delivery plan, or whether the offset should be delivered in a different way.51 

There is no statutory authority for making an information request. However, it is reasonable for a local 
government to make a non-statutory and informal request for information where there is insufficient 
information in the notice for the local government to make a decision. 

                                                   
49 Section 11 (Conservation outcome achieved by environmental offset) of the Act. 
50 Section 19(1) (Agreed delivery arrangements) of the Act and section 9 (Matters administering agency to consider––Act, s 

19) of the Regulation. 
51 Section 19(2) (Agreed delivery arrangements) of the Act. 
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- Notification – Give the proponent a notice which states:52 

 the way in which the environmental offset is required to be delivered; 

 the proponent is required to enter into an agreed delivery arrangement within a stated reasonable 
period of time; 

 that the proponent may apply for a review of the decision; and 

 how and when the proponent may apply for a review of the decision. 

 Environmental Offsets Policy – The Environmental Offsets Policy relevantly provides the following for the 
delivery of environmental offsets: 

- Offset principles – The Environmental Offsets Policy states the following 7 offset principles with which all 
environmental offsets must comply:53 

 offsets will not replace or undermine existing environmental standards or regulatory requirements, or 
be used to allow development in areas otherwise prohibited through legislation or policy; 

 environmental impacts must first be avoided, then minimised, before considering the use of offsets for 
any remaining impact; 

 offsets must achieve a conservation outcome that achieves an equivalent environmental outcome; 

 offsets must provide environmental values as similar as possible to those being lost; 

 offset provision must minimise the time-lag between the impact and delivery of the offset; 

 offsets must provide additional protection to environmental values at risk, or additional management 
actions to improve environmental values; 

 where legal security is required, offsets must be legally secured for the duration of the impact on the 
prescribed environmental matter. 

- Offset size and scale – The size and scale of an environmental offset is stated to be that which is 
necessary to achieve a conservation outcome. Specific requirements are provided in respect of each type 
of delivery method, which generally relate to the following: 

 Land-based offsets – The land required to be provided is based on a habitat quality assessment, but 
cannot exceed four times the size of the land impacted by the prescribed activity. 

 Direct Benefit Management Plan – The suitability of this type of offset is considered on a case-by-case 
basis by reference to the benefits of the proposal. 

 Financial settlement offsets – The amount payable is determined in accordance with the methodology 
provided in the Environmental Offsets Policy. 

- Staged offset delivery – A proponent may deliver offsets in stages in line with stages of the prescribed 
activity, subject to the following: 

 the proposal to stage the offset delivery must be identified before the development approval is issued 
or infrastructure agreement is executed so that the conditions of the authority can reflect the 
arrangement; 

 the assessment of the development application or infrastructure agreement will need to consider, for 
the whole project, avoidance and mitigation of impacts on prescribed environmental matters and the 
maximum likely extent and duration of the impact on prescribed environmental matters; 

 detailed assessment of the impact of each stage of the proposal, including the offset requirement for 
that stage, will need to be conducted prior to providing a notice of election for that stage; 

 information in relation to completed stages is to be sought by the local government with the notice of 
election so that offset debits and credits may be assessed for subsequent stages; 

 offset credits may be used in subsequent stages where the impact is on the same prescribed 
environmental matter, along with offset debits for earlier stages in unavoidable circumstances for 
unforeseen impacts; 

- Strategic offset investment corridors – Strategic offset investment corridors are pre-identified areas of land 
which may be suitable for land-management activities which provide a benefit to matters likely to be 
impacted by development. These areas are subject to the following: 

                                                   
52 Section 19(3) (Agreed delivery arrangements) of the Act. Note also section 19(6) and (8) (Agreed delivery arrangements) of 

the Act and part 7 (Review of decisions and appeals) of the Regulation in relation to a proponent reviewing and appealing 
the local government's decision. 

53 Section 1.3 (Offset principles) of the Environmental Offsets Policy. 



 
 
 
 

52 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

 offsets are not required to be provided in these areas, but proponents are encouraged to do so 
wherever possible to provide strategic landscape-scale benefits; 

 these corridors are intended to connect conservation hubs (e.g. national parks) in areas subject to low 
development pressure which are not zoned for activities such as urban development; 

 at this stage only the Galilee Basin is identified as a strategic offset investment corridor on the 
Queensland government website. 

 Agreed delivery arrangement – The local government and proponent must enter into an agreed delivery 

arrangement54 which has the following qualities: 

- the agreement is about the proponent's delivery of an environmental offset, with reference to any offset 
delivery plan;55 

- the agreement is entered into either before or after the development approval is granted or infrastructure 
agreement is executed;56 

- if the agreement is entered into before the development approval is granted or infrastructure agreement is 
executed, the following requirements are satisfied:57 

 the proponent may start to deliver a proponent-driven offset before the development approval is 
granted or infrastructure agreement is executed, but must not pay any amount under a financial 
settlement offset until after the authority is granted; 

 the delivery method may be varied by the local government where the proponent changes the proposal 
after the agreement is entered into but not more than 10 business days after the development approval 
is granted or infrastructure agreement is executed;58 

- either or both of the agreement and the offset delivery plan may be amended by entering into another 
agreed delivery arrangement before the proponent starts the relevant prescribed activity or stage of a 
prescribed activity.59 

Proponent-driven offset 

Where under an agreed delivery arrangement a proponent is required to deliver an environmental offset in whole 
or in part by a proponent-driven offset, the following matters apply: 

 Form of offset – The proponent-driven offset may be one of the following: 

- Land-based offset – This form of proponent-driven offset involves providing suitable land as an 
environmental offset. The suitability of the land for an offset condition imposed by a local government is 
determined by undertaking a habitat quality analysis under one of the following: 

 for a non-juvenile koala habitat tree under the Koala SPRP, the Guide to Determining Terrestrial 
Habitat Quality or an alternative approach approved by DEHP; 

 for a matter of local environmental significance, the local government's habitat quality assessment, 
provided any area of land for the offset does not exceed the impacted site area by more than a factor 
of 4; 

For a land-based offset, the site must be capable of delivering a conservation outcome for the impacted 
prescribed environmental matter. Most relevantly this means that for vegetation and for wetlands, the 
offset site must be of the same broad vegetation group or within the same wetland habitat type as the 
impacted vegetation and wetlands, respectively.60 

- Direct Benefit Management Plan – This form of proponent-driven offset involves identifying priority actions 
in a pre-approved Direct Benefit Management Plan (DBMP) to address threats to, and provide substantial 

benefits for, prescribed environmental matters. Examples of conservation outcomes which may be 
achieved by a DBMP include the following where the activities are additional to existing management 
practices or requirements, and are priority actions for the prescribed environmental matter: 

 enhancing, restoring and establishing key habitat across multiple tenures or properties; 

 threat mitigation activities such as (but not restricted to) weed or feral animal control on a landscape 
scale or across multiple properties; 

                                                   
54 Section 19B (Deemed condition for agreed delivery arrangement) of the Act. 
55 Section 19(4) (Agreed delivery arrangements) of the Act. 
56 Section 19(5) (Agreed delivery arrangements) of the Act. Note: where the agreed delivery arrangement is entered into 

before the development approval or infrastructure agreement is granted, additional requirements are provided in section 
19A (Agreed delivery arrangement before authority granted) of the Act. 

57 Section 19A (Agreed delivery arrangements) of the Act. 
58 See section 19A(3) and (4) (Agreed delivery arrangements) of the Act for a description of the circumstances. 
59 Section 19(7) (Agreed delivery arrangements) of the Act. See also section 20 (Amending agreement after prescribed activity 

starts) of the Act in relation to entering into another agreed delivery arrangement after the prescribed activity starts. 
60 See section 2.3.1.6 (Characteristics of a proponent-driven offset site) of the Environmental Offsets Policy for further detail. 
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 propagating and planting of threatened plant species or establishment and intensive management of 
new populations of threatened fauna in appropriate habitat; 

 protecting and restoring significant freshwater, marine or estuarine ecosystems; 

 landscape scale fire management activities such as patch burning or protective burns; 

 fencing or other management techniques to manage access impacts on the prescribed environmental 
matter including legal security where relevant to all or part of the area. 

- Combination of land-based offset and DBMP – This form of proponent-drive offset involves providing a 
combination of land-based offset and DBMP. 

 Legally secured offset area – Generally a proponent-driven offset is required to be, or to be undertaken on, a 
legally secured offset area. The consequences of land being a legally secured offset area include: 

- Significant residual impacts – Any use of the area which is inconsistent with how the environmental offset 
was or is required to be undertaken, is a significant residual impact on the prescribed environmental matter 
for which the area was set aside;61 

- Deemed condition of other authorities – It is a deemed condition of certain authorities that a prescribed 
activity cannot be undertaken in the legally secured offset area if carrying out the prescribed activity will 
delay, hamper or stop the delivery of the conservation outcome as stated in the agreement for the offset 
area (note that this is discussed further below).62 

 Compliance with agreements – The proponent is required, as a deemed condition of the development 
approval or infrastructure agreement, to comply with the agreed delivery arrangement, including the agreed 
offset delivery plan.63 

 Advanced offsets – A landowner may apply to a local government for an area of land to be registered as an 
advanced offset to be used for the purposes of an environmental offset in the future.64 Advanced offsets are 
subject to the following:65 

- Approved form – The applicant must provide the application in the approved form, which may be found on 
the Queensland government website.66 

- Local significance or SPRP – A local government may only consider an application which relates to an 
environmental impact for which an offset condition may be imposed under a State planning regulatory 
provision or a local planning instrument of the local government. However, where an environmental offset 
may be required by the State, the application must be made to the Chief Executive.  

- Consideration – The local government must have regard to the Environmental Offsets Policy and any other 
relevant environmental offsets policy. 

- Decision – The local government may: 

 approve the identification of all or part of the area as an advanced offset; or  

 refuse the identification of the area as an advanced offset. 

- Registration or notification – As soon as practicable after making the decision, the local government must: 

 if the application was approved or partly approved, register the area as an advanced offset in the local 
government's register of environmental offsets; or 

 if the application was refused, give the applicant a notice stating the decision, reasons for the decision 
and all rights of internal review. It is unclear whether such a notice must be given where the local 
government partly approves the application. 

- Deregistration – An owner of land may apply, at any time in the approved form, for an area of land 
registered as an advanced offset to no longer be identified as an advanced offset and to be removed from 
the register. As soon as practicable after the application is made, the local government must remove the 
record for the advanced offset from the register. There is no provision for the local government to refuse a 
request of this type. 

Financial settlement offset 

Where under an agreed delivery arrangement a proponent is required to deliver an environmental offset in whole 
or in part by a financial settlement offset, the following matters apply: 

                                                   
61 Section 8(4) (What is a significant residual impact) of the Act. 
62 Section 25 (Impacts on legally secured offset area) of the Act. 
63 Section 22 (Requirement for proponent-driven offset) of the Act. 
64 Section 93(2)(b) (Regulation-making power) of the Act. 
65 Sections 13 (Meaning of decision-maker) and 14 (Identification and registration of advanced offsets––Act, ss 90(1)(b) and 

93(2)(b)) of the Regulation. 
66 Approved forms may be found at: https://www.qld.gov.au/environment/pollution/management/offsets/. 

https://www.qld.gov.au/environment/pollution/management/offsets/
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 Maximum amount – The maximum amount payable for a financial settlement offset where the administering 
agency is a local government is the amount determined by the local government in accordance with the 
Environmental Offsets Policy.67 

 Payment requirements – The proponent must pay to the local government, the amount required by, and in the 

way stated in, the agreed delivery arrangement:68 

- before the proponent starts any part of the prescribed activity to which the offset condition relates; or 

- if the development approval or infrastructure agreement allows the prescribed activity to be carried out in 
stages, the proponent may pay the amount required by the agreed delivery arrangement for a stage. 

 Local government management – The amount payable as a financial settlement offset is held on trust by the 
local government and may only be transferred for one or more of the following:69 

- paying expenses incurred, directly or indirectly, by the local government in the delivery of the 
environmental offset to achieve a conservation outcome; 

- paying fees or expenses related to administering the trust fund. 

Deemed conditions 

Where an offset condition is imposed on a development approval or an infrastructure agreement, the following 
conditions are deemed to be conditions of the authority:70 

 Agreed delivery arrangement condition71 – The local government and proponent holding a development 
approval or an infrastructure agreement which includes an offset condition must have entered into an agreed 
delivery arrangement before starting: 

- any works that impact on the matter of local environmental significance or the non-juvenile koala habitat 
tree to which the offset condition relates; or 

- if the development approval or an infrastructure agreement allows the prescribed activity to be carried out 
in stages, any works for the stage that impact on the matter of local environmental significance or the non-
juvenile koala habitat tree to which the offset condition relates. 

 Proponent-driven offset condition72 – Where under an agreed delivery arrangement a proponent holding a 

development approval or an infrastructure agreement is to deliver an environmental offset in whole or in part 
by a proponent-driven offset, the proponent must comply with the agreed delivery arrangement, including the 
agreed offset delivery plan. This condition has the effect of locking a proponent to its proposal for offset 
delivery. 

 Financial settlement offset condition73 – Where under an agreed delivery arrangement a proponent holding a 
development approval or an infrastructure agreement is to deliver an environmental offset in whole or in part 
by a financial settlement offset, the proponent must pay to the local government, the amount required by, and 
in the way stated in, the agreed delivery arrangement: 

- before the proponent starts any part of the prescribed activity to which the offset condition relates; or 

- if the development approval or infrastructure agreement allows the prescribed activity to be carried out in 
stages, the proponent may pay the amount required by the agreed delivery arrangement for a stage. 

 Legally secured offset area condition74 – Where a development approval or an infrastructure agreement 
authorises a prescribed activity to be undertaken in a legally secured offset area, the proponent holding the 
approval or agreement must not carry out any prescribed activity in the legally secured offset area if:  

- a delivery or management plan or agreement applies to all or part of the offset area; and 

- carrying out the prescribed activity will delay, hamper or stop the delivery of the conservation outcome for 
a prescribed environmental matter as stated in the delivery or management plan or agreement. 

This appears to apply even where no offset condition is imposed, however the Explanatory Notes to the 
Environmental Offsets Bill 2014 indicate that this section is intended to be read down such that this section 
only applies where an offset condition is imposed.75 

                                                   
67 Section 23(2) (What is a financial settlement offset) and section 12(1) (What is an environmental offsets policy) of the Act 

and section 6 (Environmental offsets policy––Act, s 12) of the Regulation. 
68 Section 24 (Requirements for financial settlement offsets) of the Act. 
69 Section 89 (Payment of amounts into and from trust fund) of the Act. Note that there is also an ability for the State 

government to prescribe other amounts under the Regulation to be paid out of the trust fund, however in the Regulation 
dated 19 December 2014 this has not yet been done. 

70 Section 16 (Conditions that apply under this Act to authority) of the Act. These conditions have effect despite section 347(b) 
and (c) (Conditions that cannot be imposed) of the SPA. 

71 Section 19B (Deemed condition for agreed delivery arrangement) of the Act. 
72 Section 22 (Requirement for proponent-driven offset) of the Act. 
73 Section 24 (Requirements for financial settlement offsets) of the Act. 
74 Section 25 (Impacts on legally secured offset areas) of the Act. 
75 See sections 16 (Conditions that apply under this Act to authority) and 25 ( Impacts on legally secured offset areas) of the 

Act and page 17, clause 24 of the Explanatory Notes to the Environmental Offsets Bill 2014. 
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It is also relevant to note that legally secured offset areas are matters of State environmental significance and 
on this basis a local government may not impose an offset condition in respect of a legally secured offset 
area.76 A local government may impose an offset condition in respect of a matter of local environmental 
significance within the legally secured offset area, but not in respect of the area itself. 

Delivering an environmental offset for koalas 

Delivery of environmental offsets in respect of koalas is subject to the following: 

 Proponent-driven offset requirements – For proponent-driven koala offsets, the following apply: 

- SEQ requirements – For koala habitat within South East Queensland and under the Koala SPRP the only 
acceptable approach to meeting a proponent-driven offset is to meet all of the following requirements:77 

 DBMPs – A DBMP cannot be used to manage a proponent-driven koala offset and therefore 
proponent-driven koala offsets in SEQ can only be delivered through a land-based offset; 

 Habitat rehabilitation, establishment and protection – The rehabilitation, establishment and protection 
of koala habitat is the only appropriate action to offset koala habitat within South East Queensland and 
under the Koala SPRP; 

 3-to-1 replacement – Establish three new koala habitat trees for every one non-juvenile tree removed; 

 Same local government area – Offset plantings must occur within the same local government area as 
the impact site, except relevantly where the impact occurs within the Koala Coast (as identified in the 
Koala SPRP maps) and the impact area crosses local government boundaries. In these circumstances 
the assessment manager, local authority, Minister or State agency may determine an appropriate area 
within the Koala Cost for the offset plantings to occur; 

 Habitat value – In an area of high value or medium value suitable for rehabilitation habitat, or where 
these are not available, within low value suitable for rehabilitation habitat or where appropriate, within 
bushland habitat to enhance the quality of bushland within the local government area; 

 Tree density – Koala habitat trees to be established must be reflective of the species endemic to the 
site and planted at densities that will produce a mature density reflective of the regional ecosystems 
present on the site; 

- Requirements outside SEQ – For koala habitat outside SEQ a proponent may choose either of the 
following:78 

 3-to-1 replacement – Establish three new koala habitat trees for every one non-juvenile tree removed; 

 Land-based offsets – Provide a land-based offset in accordance with the Guide to Determining 
Terrestrial Habitat Quality and the Land-Based Offsets Multiplier Calculator tool. 

It is unclear whether these offsets must be provided in the same local government area as the impacted 
site. 

- General offset site requirements – For fauna habitat under the Nature Conservation Act 1992, including 

koala habitat, the offset site must contain, or be capable of containing, a self-sustaining population of that 
same species; 

 Financial settlement offsets – Where appropriate, koala related offsets may also be provided by way of 
financial settlement offsets. 

What action is required from a local government? 

In order to impose an offset condition, other than a condition in respect of a non-juvenile koala habitat tree under 
the Koala SPRP, a local government must take action in relation to the following: 

 Local planning instrument – A local government must make a local planning instrument that identifies the 

following: 

- matters of local environmental significance for which an environmental offset is required;79 

- development for which an environmental offset may be required.80 

                                                   
76 Section 5(2) and (4)(b)(ii) (Prescribed environmental matters––Act, s 10) and schedule 2, section 12 (Legally secured offset 

areas) of the Regulation and section 15(4) (Restriction on imposition of offset condition) of the Act. 
77 Section 2.3.1.6 (Specific requirements for koala related offsets in South East Queensland) on page 11 of the Environmental 

Offsets Policy. 
78 Section 2.3.1.6 (Requirements for all other koala related offsets) on page 11 of the Environmental Offsets Policy. 
79 Section 10(1)(c) (What is a prescribed environmental matter and a matter of environmental significance) of the Act and 

section 5(4)(a) (Prescribed environmental matters––Act, s 10) of the Regulation. 
80 Section 9 (What is a prescribed activity) of the Act and section 4 (Prescribed activities––Act, s 9) and schedule 1, item 7(a) 

(Activities prescribed for section 9(c) of the Regulation. 
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 Local government administrative matters – A local government must comply with the following when 
administering environmental offsets: 

- a trust fund must be established for the holding of money received as a financial settlement offset by the 
local government, which may only be transferred in certain circumstances;81 

- a register of information must be kept about each authority with an offset condition that has been issued by 
the local government, which must be made available for inspection in the way in which the local 
government reasonably considers appropriate, including being made electronically available.82 

Local planning instrument 

Should a local government decide to make or amend a local planning instrument to provide for the requirements 
of the Act and Regulation, the local government should consider the following: 

 SPA requirements – The requirements of the SPA, including the applicable guideline, apply to the process for 

making or amending the local planning instrument.83 

 Adoption of additional documents – To assist in interpreting the local planning instrument and explaining the 
local environmental significance of relevant matters, the local government should also consider adopting the 
following documents with the local planning instrument:  

- a significant residual impact guideline, to explain the significance of the local environmental matters and 
set guidelines for the types of impacts on these matters which will be considered significant residual 
impacts; 

- an environmental offsets policy, to set guidelines around the delivery of environmental offsets for the 
identified matters of local environmental significance; 

- a habitat quality assessment tool, to provide a local tool for assessing the suitability of a proposed offset 
site. 

Key matters 

The key matters for local governments include the following:  

 Local planning instrument required – A local government may only impose conditions in respect of:  

- a non-juvenile koala habitat tree under the Koala SPRP; or  

- a matter of local environmental significance set out in a local planning instrument.  

 Development approval or infrastructure agreement – For the purposes of this paper, the offset condition must 

be imposed as a condition of a development approval or as part of an infrastructure agreement. 

 Commonwealth condition prevails – An offset condition imposed by the Commonwealth government (or a 
decision not to impose a condition) will prevent a local government from imposing a condition on the same, or 
substantially the same, matter. There is still some uncertainty as to how this will operate in practice. 

 State condition generally prevails – Generally, an offset condition imposed by the State government will 
prevent a local government from imposing a condition on the same, or substantially the same, matter, 
however this is not the case for conditions in respect of a non-juvenile koala habitat tree imposed under the 
Koala SPRP. 

 Koala conditions – All levels of government continue to have a stake in imposing some form of offset condition 
in respect of koalas or koala habitat. 

 Offset delivery – Offsets may be delivered by a proponent-driven offset (land-based offset or DBMP) or a 
financial settlement offset. 

 Advanced offsets – A landowner may apply for an area of land to be designated as an advanced offset to be 
used as an environmental offset for a future impact. 

Next steps 

With the result of the State election on 31 January 2015 still in doubt, there is now some uncertainty about 
whether and how the Act will continue to evolve. Whilst a complete overhaul is unlikely, the environmental offsets 
regime is one of many areas to keep an eye on until the direction of the new government becomes clear. 

                                                   
81 Section 89(1) (Payment of amounts into and from trust fund) of the Act. See section 89(2) (Payment of amounts into and 

from trust fund) of the Act for the list of circumstances in which trust money may be transferred. 
82 Section 90 (Register to be kept by each administering agency) of the Act. See section 90(1)(a) (Register to be kept by each 

administering agency) of the Act for a list of information which must be kept in the register. 
83 See in particular chapter 3, part 5 of the SPA and Statutory guideline 04/14 – Making and amending local planning 

instruments. 
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In brief – Courts may impose orders if agreement not reached 

If negotiations to access neighbouring land fail, consider the criteria that must be met in order to obtain an 
easement or access order. 

Obtaining easement and access orders 

Developers, builders, contractors or landowners may require access to an adjoining property for the purposes of 
carrying out work on their own land or adjoining land, or carrying out work to a utility service. Where no agreement 
can be reached between the parties, other avenues are possible including an access order under the Access to 
Neighbouring Land Act 2000, an easement under section 88K of the Conveyancing Act 1919 (NSW), or an 
easement under section 40 of the Land and Environment Court Act 1979 (NSW). 

Access onto adjoining property is commonly sought for construction purposes including installing rock anchors 
beneath the adjoining property, erecting scaffolding or hoarding on the boundary of the sites, a crane swing over 
the airspace of the adjoining property, drainage, electricity and roads. 

Neighbouring land access order or utility services order preferred 
for temporary access 

Under the Access to Neighbouring Land Act, the Local Court may order a "neighbouring land access order" or a 

"utility service access order" or both. This is generally the preferred approach where access is sought on a 
temporary basis, as it is relatively time and cost effective. In granting orders, the Local Court must be satisfied 
that: 

 access to the adjoining land is required for the purpose of carrying out work on your land (this applies when a 
neighbouring land access order is sought, as outlined below), or 

 access to the adjoining land is required for the purpose of carrying out work on or in connection with the utility 
service located on the adjoining land (this applies when a utility service access order is sought, as outlined 
below), and 

 a reasonable effort to reach agreement with every person whose consent to access is required has been 
made, and 

 there has been at least 21 days' notice of the lodging of the application and the terms of any order sought to 
the owner of the adjoining land and to any person entitled to use any utility service on which work is proposed. 

Unlike a utility services order, a neighbouring land access order only permits access to adjoining property for the 
purposes of carrying out work on your land. A utility service access order is broader in application in the sense 
that if you are entitled to use a utility service (or a proposed utility service), and you need access to the adjoining 
land which the utility service runs through for carrying out work in connection with the utility service, then you may 
apply for an utility service access order. 

The procedure required under the Access to Neighbouring Land Act is not available in all circumstances. For 
example, due to the nature of rock anchors being required to be installed on adjoining property, an access to 
neighbouring land order is not available and an easement may be required. 

Supreme Court considerations regarding granting an easement 
under section 88K 

You may apply to the Supreme Court for an order imposing an easement over the adjoining land, under section 
88K(1) of the Conveyancing Act. However, you will need evidence to satisfy the court of: 

 Reasonable necessity – the easement is reasonably necessary for the effective use or development of the 
land. Importantly, "reasonably necessary" does not mean "absolutely necessary". The easement must be 

the preferred approach, when compared to the use or development without the easement. 
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 Public interest – the use of the land will not be inconsistent with the public interest. That is, the grant of the 
easement will not prevent or impact adversely upon any activity of the public. 

 Compensation – the owner of the adjoining land and each other person having a registered interest in the land 
(such as a tenant or mortgagee) can be adequately compensated for any loss or other disadvantage that will 
arise from imposition of the easement. 

 Negotiation – all reasonable attempts have been made to obtain the easement but have been unsuccessful. 

The power of the court to grant an easement is discretionary, meaning that the court itself will need to be 
convinced that it is appropriate to grant the easement. In doing so, the court has generally approached its 
decisions by observing the burdening nature of section 88K, that is, the provision interferes with existing property 
rights of a landowner. 

Land and Environment Court preferred when seeking easement 
order 

Like section 88K applications, an application for an easement can be made under section 40 of the Land and 
Environment Court Act which enables the Land and Environment Court to exercise the Supreme Court's 
jurisdiction under section 88K of the Conveyancing Act. 

However, section 40 only applies to development applications or modification applications which have been 
determined or are pending before the Land and Environment Court. The Land and Environment Court also has 
power to modify any associated conditions of a development consent granted by it, in addition to granting an 
easement. 

As a specialised valuation and development jurisdiction, the Land and Environment Court generally provides a 
quicker and easier approach to obtaining an easement, and is generally the preferred option if you are seeking an 
easement for the purposes of development. 

The Civil Procedure Act 2005 (NSW) enables the transfer of proceedings between the Supreme Court and the 
Land and Environment Court. In determining whether proceedings are to be transferred to, for example, the Land 
and Environment Court, the Supreme Court must be satisfied that it is more appropriate for the proceedings to be 
heard in the Land and Environment Court. A transfer may be done by way of an application by any party to the 
proceedings, or be imposed by an order of the court. 

However, prior to applying for a transfer, consideration must be given to cost and time implications while having 
regard to the proposed timeline of your development. In the event that an urgent easement is sought, it may be 
also possible to apply for expedition. 

Costs and timing in easement or access order applications 

Court applications may be more costly than a negotiated agreement. The general costs rule for obtaining an 
easement or an access order is that the costs of an application are generally payable by the person seeking the 
easement or access. 

Applying for an easement can take many months of negotiation prior to commencing proceedings, in addition to 
the time required to prepare for and have the matter heard by the court. Expert costs are also likely to be incurred. 

We have facilitated many agreements between parties where access to neighbouring land is required and an 
agreement can be reached. In the matters that have proceeded to court, we have found the Land and 
Environment Court to be the most effective and timely jurisdiction where that option is available. 

Consider criteria for easement and access orders, and engaging a 
valuer 

When you first realise that you may need access to neighbouring land, you should consider your options in the 
event negotiations fail so that your negotiations are based on the criteria you are required to meet in order to 
obtain an easement or access order. Engaging a valuer early on in negotiations may be useful if the matter 
proceeds to court and that evidence becomes important to any offers made and to the reasonableness of those 
offers. 
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In brief 

In the case of Gold Coast City Council v Christophi [2014] QPEC 62, the Planning and Environment Court 
considered an application by the Gold Coast City Council seeking that Mr Talaat Christophi be punished for 
contempt of court for his contravention of orders made by the court on 22 July 2013. The relevant court order 
required Mr Christophi to not use his premises for any purpose other than a single detached self-contained 
dwelling as defined in the council's planning scheme for the exclusive use of one household only unless otherwise 
authorised by an effective development permit. 

The court held that the letting of the individual rooms in his house was a use for a purpose other than a single 
detached self-contained dwelling for the exclusive use of one household only and as such Mr Christophi was in 
contempt of the court order. The court imposed a fine of $5,000 and ordered that the unlawful use of Mr 
Christophi's house be ceased within 28 days and that he pay the council's costs of and incidental to the 
application on a standard basis. 

Council took enforcement action against Mr Christophi for the 
unlawful use of his house and consequential orders were made by 
the court which were not opposed by Mr Christophi 

The council previously took enforcement action against Mr Christophi in respect of the unlawful use of his house 
and unlawful building work which had been carried out by Mr Christophi. 

Following a mediation, the court made orders requiring, amongst other things, Mr Christophi to not use his house 
for any purpose other than a single detached self-contained dwelling for the exclusive use of one household only 
unless authorised by an effective development permit (paragraph 5). The court orders were not opposed by 
Mr Christophi. 

Mr Christophi's failure to comply with the court order resulted the 
council bringing an application before the court seeking that he be 
punished for contempt of court 

Since the court orders were made, Mr Christophi continued to individually let out rooms in his house by way of 
separate rooming agreements. The tenants were required to comply with house rules and they shared the kitchen 
and laundry facilities of the house. Evidence was adduced from a former tenant which suggested that not all 
residents of the house knew each other and there was limited interaction between the residents. 

Before the council brought the application before the court, the council wrote to Mr Christophi on two separate 
occasions reinforcing the importance of his compliance with the court orders and noting that the manner in which 
his house was being used constituted a non-compliance with paragraph 5 of the court order. 

Despite that, Mr Christophi did not seek to regularise the use by obtaining an appropriate development permit. 
The court observed that he berated staff of the council at the hearing and made groundless allegations 
challenging the character and reputations of the council's officers, witnesses and legal representative. 

The letting of individual bedrooms by way of rooming agreements 
constituted a breach of court order and a fine was an appropriate 
penalty for the contempt 

The court found that the letting of individual bedrooms by way of rooming agreements by Mr Christophi for 
different periods to people who did not know or had limited interaction with each other constituted a breach of 
paragraph 5 of the court order. The court observed that the conduct of Mr Christophi was "deliberate and 
calculated" and as such he was in contempt of the court order. 
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The council submitted that a fine was an appropriate penalty for the contempt, with which the court agreed. The 
court considered a fine of $5,000 was appropriate taking into account Mr Christophi's conduct and attitude as well 
as his capacity to pay the fine. 

The court also declared that the letting of individual bedrooms in his house was not a lawful use and ordered that 
it be ceased within 28 days to avoid causing undue hardship to the tenants. 

The council sought its costs against Mr Christophi in respect of the application. The court considered it 
appropriate that the council's costs of the application be paid by Mr Christophi on a standard basis having regard 
to the prior warning given by the council in relation to the breach of the court order, his conduct at the hearing and 
the groundless allegations made by him. 
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Private airstrip not permitted in the rural zone due to 
its impact on amenity 

Ronald Yuen | William Lacy 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Ward & Anor v Rockhampton Regional Council & Anor [2014] QPEC 67 heard 
before Rackemann DCJ 

March 2015 

 

 

In brief 

The case of Ward & Anor v Rockhampton Regional Council & Anor [2014] QPEC 67 concerned two appeals 
heard concurrently in the Planning and Environment Court. The appeals related to a decision of the former 
Rockhampton Regional Council to conditionally approve the development application for a material change of use 
for an established private grassed airstrip (Tungamull airstrip) made by RC Toole Pty Ltd. The development 
application was made consequently upon enforcement proceedings brought by the council. 

The two appeals involved a submitter appeal challenging the council's decision and an appeal by Toole against 
certain conditions of the approval. The submitters, Jeffrey Ward and Leanne Lever, who were opposed to the 
proposed development were occupiers of nearby residences. 

The court found that the proposed development was significantly in conflict with the council's planning scheme as 
it was not a consistent use and not located to minimise adverse impacts on the amenity of adjacent properties. 
The court was not persuaded that sufficient grounds existed to approve the proposed development despite the 
conflict. Consequently, the submitter appeal was allowed and Toole's conditions appeal was dismissed on the 
limited ground that there was no development approval. 

The proposal would permit a combined total for helicopters and 
fixed wing aircraft takeoffs and landings each year much greater 
than the then existing facility 

The Tungamull airstrip initially operated in an unconstrained way until such time Toole gave undertakings about 
its use, in the context of the enforcement proceedings, which ultimately restricted the number of flights to a 
maximum of six per week for both takeoffs and landings. 

As a consequence of the enforcement proceedings, Toole submitted a development application for the Tungamull 
airstrip. The proposal would permit a combined total for helicopters and fixed wing aircraft of 520 takeoffs and 
landings each year (on average, approximately 1.4 takeoffs and 1.4 landings per day), which was of much greater 
use than the then existing facility. As part of the proposal, Toole also sought flexibility to have significantly more 
movements on some days. 

Court accepted the evidence from the nearby residents about the 
annoyance which the Tungamull airstrip's activities had caused 
them in the past 

Mr Ward and Mrs Lever contended psychological and acoustic amenity impacts from the Tungamull airstrip. The 
court was satisfied that the Tungamull airstrip was sufficiently safe for use, but considered by reference to 
Australian Standard 2021-2000, the airstrip was likely to cause some psychological amenity impacts including 
psychological factors such as fear of aircraft crashing. 

In considering acoustic amenity impacts from the Tungamull airstrip, the court observed that the aircraft noise 
generated by both aircraft passing overhead and aircraft takeoffs and landings, to and from the Iron Mill airstrip 
located on the adjoining property (which was also owned by Toole), was part of the existing amenity of the 
broader locality. As such the Tungamull airstrip would not introduce a substantially different type of noise. 

The concern about acoustic amenity mainly related to residences which had the greatest exposure to activities 
associated with the Tungamull airstrip being the Mr Ward, Mrs Lever and Mr Miller's residences. By the time of 
the hearing, Mr Miller had sold his property as a result of the stress associated with the operation of the 
Tungamull airstrip. 
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Evidence from Mr Ward, Mrs Lever and Mr Miller about the annoyance which the Tungamull airstrip's activities 
had caused them in the past was put before the court and was accepted by the court. Toole proposed a 
management plan imposing a number of operational constraints to address the potential for future annoyance of 
residents which included designating flight paths with minimum separation distances from the affected residences 
and limiting the number of aircraft movements. 

Court was not persuaded that the number of movements sought to 
alleviate the adverse noise impact was acceptable and found the 
operational controls to be difficult to monitor and enforce at a 
practical level 

The parties' acoustic experts assessed the potential for noise impact. All of the experts considered the noise level 
to be high and intrusive whilst noting that the impact could be acceptable if the number and frequency of the 
events was sufficiently constrained.  

As there was no applicable standard or guideline, the experts ultimately relied on their professional judgment in 
expressing their views about the extent of the restriction on movements necessary to achieve an acceptable 
outcome. In this regard, the court acknowledged that published standards or guidelines might not provide an 
answer in every situation but noted that the conclusions reached by the experts appeared to lack any compelling 
scientific or other intellectual basis within their field of specialist knowledge.  

The court was referred by Mr Ward and Mrs Lever to the decision of Bassingthwaite v Roma Town Council (2011) 
QPELR 63 in which it was stated that "reasonable and genuine concerns about impacts on amenity must be given 
weight notwithstanding contradictory conclusions that might be expressed by expert witnesses". Having 
considered both the evidence of the experts and the affected residents, the court was of the view that the 
proposed operation of the Tungamull airstrip would cause adverse noise impacts. 

Whilst the adverse noise impacts could potentially be kept within reasonable limits by movements controls, the 
court was not persuaded that the number of movements sought would be acceptable. The court also examined 
the nature and implications of the operational controls proposed by Toole and found them to be problematic from 
a monitoring and enforcement perspective particularly at a practical level. 

Court found the proposed operation of the Tungamull airstrip was 
in significant conflict with the council's planning scheme and there 
were no sufficient grounds to justify approval despite the conflict 

The subject site was in the Rural zone under the council's planning scheme. The Tungamull airstrip was 
characterised as an undefined use under the planning scheme, which itself raised a point of conflict with the 
planning scheme. 

In its consideration of the extent of conflict with the planning scheme, the court observed that the intensity of the 
proposal was not similar to surrounding rural purposes although noting that the grass airstrip and the hangars 
could be said to be of a similar scale to farm sheds. Further, the court was not satisfied that the substantive 
purpose for which the Tungamull airstrip was established was to support preferred uses in the Rural zone. 

As noted above, the proposed operation of the Tungamull airstrip would cause adverse amenity impacts in 
particular on the nearby residences. Even if the Tungamull airstrip were operated to minimise adverse impacts, it 
was not located to minimise adverse impacts on the amenity of adjacent properties. The court therefore found that 
it was in significant conflict with the relevant provisions of the planning scheme.  

In considering whether there were grounds to support approval of the development application despite the conflict 
with the planning scheme, the court recognised that airstrips in rural areas could provide a benefit for aircrafts that 
were in need of landing facilities in remote localities. The court observed that the subject site was relatively 
proximate to Rockhampton and there were seven private or public airfields within 30 kilometres of the site 
including the Mill Iron airstrip to provide light aircraft and helicopters landing facilities. 

Further, the court did not find there to be an economic demand from residents of the area for the proposed facility 
or anything more than a minor need for such facilities. Overall, the court found that the grounds of support being 
sought were weak and Toole had failed to discharge the onus of demonstrating that the development application 
should be approved. 
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In brief 

The case of Homes R Us (Australia) Pty Ltd v Gladstone Regional Council [2014] QPEC 66 concerned an appeal 
in the Planning and Environment Court against a decision of Gladstone Regional Council to refuse a development 
application for a reconfiguration of a lot lodged by Homes R Us (Australia) Pty Ltd. 

The council refused the application on the basis that it was inconsistent with conditions of an existing 
development approval for a reconfiguration of a lot. The appeal was confined to solely concerning the 
development application in the context of the conditions requiring infrastructure contributions under the existing 
development approval for a reconfiguration of a lot. 

The court found no basis to refuse the development application in that regard and therefore allowed the appeal. 

Homes sought to have the reconfiguration of a lot approved under 
the existing development approval reapproved under the new 
infrastructure charging regime 

Homes was given a development approval for a material change of use from community use to village and 
reconfiguration of a lot (1 lot into 66 lots stage 1 and 2) for a residential estate at Tarrawonga Drive, Calliope. The 
development approval for the reconfiguration of a lot relevantly included conditions of approval relating to 
infrastructure contributions under various planning scheme policies of the council which were in force at the time. 

By operation of the Sustainable Planning (Housing Affordability and Infrastructure Charges Reform) Amendment 
Act 2011, a new regime for levying infrastructure charges applied, which was significantly more favourable to 
Homes. 

To enable the council to apply the new infrastructure charging regime, Homes lodged a new development 
application for a development permit for the reconfiguration of a lot (stage 1 (32 lots, easement and balance lot) 
and stage 2 (32 lots)), which sought to have the reconfiguration of a lot approved under the existing development 
approval reapproved under the new regime. 

The council refused the new development application on the basis that it was inconsistent with the conditions of 
the existing development approval. 

The court observed that there were differences between the plan of subdivision approved under the existing 
development approval and the plan of subdivision the subject of the new development application but considered 
them to be minor. 

Court had to determine whether approval of the new development 
application would result in a condition being imposed which was 
inconsistent with a condition of the existing development approval 
in the context of the conditions requiring infrastructure 
contributions under the existing development approval 

The appeal was confined to solely concerning the new development application in the context of the conditions 
requiring infrastructure contributions under the existing development approval for a reconfiguration of a lot. The 
issue primarily related to whether an approval of the new development application would result in a condition 
being imposed which was inconsistent with a condition of the existing development approval. 
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The council contended that a decision to approve the new development application would be inconsistent with the 
existing development approval for a reconfiguration of a lot in that the existing development approval required 
infrastructure contributions under the previous infrastructure charging regime and conditions requiring such 
infrastructure contributions could no longer be lawfully imposed. 

Conversely, Homes contended that since conditions requiring such infrastructure contributions could not lawfully 
be imposed, no such conditions could be imposed which would be inconsistent with the conditions of the existing 
development approval. 

Homes also contended that the new development application would simply replace the existing development 
approval for the reconfiguration of a lot and there would be no inconsistency between the two approvals, whilst 
the council argued the following, by reference to the principles outlined in Genamson Holdings Pty Ltd v 
Caboolture Shire Council (2008) 163 LGERA 386 at 392 and Peet Flagstone City Pty Ltd v Logan City Council & 
Ors [2014] QCA 210 at [28]: 

 if the new development application was approved, it would have the benefit of two development approvals in 
effect for the subject land and both of them would authorise substantially the same development but with 
"inconsistent concomitant burdens"; and 

 there were strong discretionary grounds for dismissing the appeal given the loss of significant revenue to the 
council resulting from Homes' "unashamedly cynical attempt" to avoid paying infrastructure contributions. 

Court found that approval of the new development application 
would not result in a condition being imposed which was 
inconsistent with a condition of the existing development approval 
and discretionary grounds were not enlivened from the legislative 
policy intent under the new infrastructure charging regime to justify 
the council's decision to refuse the new development application 

The court found that an approval of the new development application would not result in a condition being 
imposed which was inconsistent with a condition of the existing development approval as infrastructure 
contributions could not be imposed by conditions but rather by giving adopted infrastructure charges notices. 

The court observed that the present situation was not same as that in Genamson Holdings Pty Ltd v Caboolture 
Shire Council (2008) 163 LGERA 386 and Peet Flagstone City Pty Ltd v Logan City Council & Ors [2014] QCA 
210. In those cases, there was an attempt made to avoid the legal obligations imposed by conditions of earlier 
development approvals necessary for the development to lawfully be carried out. In this regard, Homes only 
sought to substitute the existing development approval for a reconfiguration of a lot with the new development 
application under the new infrastructure charging regime which was more beneficial to Homes from an 
infrastructure charges perspective. 

The court noted that there was no discernible legislative policy intent under the new infrastructure charging 
regime which sought to prevent developers making a development application to reduce their infrastructure 
charges liability. Accordingly, the court did not consider any discretionary grounds were enlivened which would 
justify the council's decision to refuse the new development application. 
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In brief 

The case of BTS Properties (Qld) Pty Ltd v Brisbane City Council [2015] QPEC 2 concerned applications heard 
by the Queensland Planning and Environment Court. BTS Properties (Qld) Pty Ltd, which was a developer 
appealing Brisbane City Council's decision to refuse its development application, made an application to strike out 
notices of election filed out of time by Mr Byrne, Ms Daiga and Mr and Ms Gibson. Mr Byrne, Ms Daiga and Mr 
and Ms Gibson made a cross-application for an extension of time within which to file the notices of election. 

The main issues in dispute were whether sufficient grounds had been established to grant the extension of time, 
and whether it was in the interests of justice for the court to do so. 

The court considered the circumstances under which the various individuals had filed their notices of election late, 
the impact of the delay, and the extent of prejudice suffered by the developer (if the extension was granted) and 
the individuals (if the extension was not granted). On balance, the court was satisfied that there were sufficient 
grounds for granting the extension of time and that it was in the interests of justice to do so. However, the court 
considered it appropriate that the developer be compensated for the costs it had incurred as a result of the non-
compliance with the time limitation and therefore ordered that Mr Byrne, Ms Daiga and Mr and Ms Gibson pay the 
developer's costs relating to the applications. 

Mr Byrne had a genuine interest in the development application and 
promptly instructed his solicitors to file a notice of election after his 
return from vacation and being prompted by information given by 
another unit owner 

Mr Byrne owned unit 1 in a complex known as "Solitaire" which was next to the site the subject of the proposed 
development. As such, he had a genuine interest in the development application which explained his desire to 
become a party to the appeal. Whilst he resided at a different address, he used the Solitaire address in his 
submission against the development application. 

Consequently, the notice of appeal was sent to the Solitaire address which at the time was vacant. During that 
period, Mr Byrne was also on a vacation. It was in that context the notice did not get to Mr Byrne for several 
weeks. 

Nonetheless, Mr Byrne promptly instructed his solicitors to file a notice of election after he returned from his 
vacation and being prompted by information given by another unit owner.  

Ms Daiga was an owner occupier of a unit in Solitaire and promptly 
instructed her solicitors to file the notice of election after she 
became aware of the appeal 

Ms Daiga was an owner occupier of a unit in Solitaire. She was away during the relevant period within which the 
notice of appeal was sent. However, she arranged for her mail to be collected and taken to her accountant with 
instructions that mail which appeared to contain accounts should be opened but otherwise mail which appeared to 
be personal should not be opened. 

The letter containing the notice of appeal was not opened and was not seen by Ms Daiga until she checked her 
mail after 20 November 2014. However, while she was away in Noosa, she was contacted by other members of 
the body corporate for Solitaire who informed her about the appeal and actions she would need to take to become 
a party to the appeal. It was by that time she promptly instructed her solicitors to file the notice of election. 



 
 
 
 

66 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Mr and Ms Gibson resided in a unit in Solitaire and promptly 
instructed the solicitors to file a notice of election after they 
became aware that they had to act separately notwithstanding the 
notice was filed in the name of the trustee company which owned 
the unit 

Mr and Ms Gibson resided in a unit in Solitaire whilst the unit was owned by the trustee company which joined the 
appeal. Their delay in filing a notice of appeal in their own names was partly explained by the filing of the notice in 
the name of the trustee company whilst noting that the submission against the development application was made 
in their own names. The notice of election in the name of the trustee company was filed late but only by a 
relatively short time. 

It was noted that Mr and Ms Gibson were on vacation in a remote location during the relevant period but by the 
time they returned from the vacation, there was still sufficient time to file a notice of election within time. It was 
explained to the court that Mr Gibson wasted several days seeking advice from the manager of the body 
corporate of Solitaire as he considered it was appropriate for the body corporate to become a party to the appeal.  

After being advised that that was not practical, Mr and Ms Gibson promptly instructed the solicitors to file a notice 
of election notwithstanding that it was filed in the name of the trustee company. 

Court accepted the explanations for the delay were genuine whilst 
noting that there were deficiencies in each of Mr Byrne, Ms Daiga 
and Mr and Ms Gibson's explanations 

The court noted that the explanation for non-compliance with the time limitation was a relevant consideration in 
deciding whether to grant an extension of time, whilst noting that demonstration of an adequate explanation was 
not a prerequisite. 

Although no application for an extension of time was made on the basis that a notice of appeal was not "given" 
until the recipient returned from holidays, the court by reference to the following passage in the decision of 
Demiscto Pty Ltd v Brisbane City Council & Ors [2008] QPEC 22, noted that such submission would not have 
been accepted: 

…In modern conditions, it is not acceptable that an entity become effectively incommunicado and 
exempt from service by closing its office or refraining from collecting mail at the address given for 
delivery of mail for a month to provide the luxury of a holiday. It is necessary that arrangements 
be put in place to receive important communications without subjecting the senders of them to 
inappropriate delay. 

The court observed that there were deficiencies in each of the explanations provided by Mr Byrne, Ms Daiga and 
Mr and Ms Gibson in particular the lack of sufficient arrangements or no arrangements were in place to deal with 
correspondence while they were on holidays. However, the court accepted that they were genuine and observed 
that the time limit was missed because of a combination of "ignorance, confusion, misadventure and 
mismanagement", rather than "wilful disregard". 

Court ultimately found that there were sufficient grounds for 
granting the extension of time and it was in the interests of justice 
to do so 

The court observed that Mr Byrne, Ms Daiga and Mr and Ms Gibson all had an obvious interest in the 
development application the subject of the appeal. In the event that an extension of time was not granted, they 
would be prejudiced by not being able to participate in the appeal. 

On the other hand, the developer did not identify any prejudice that it would suffer if an extension was granted. 
Further, as this was an appeal by the developer against council's decision to refuse its development application, 
no development would occur until the appeal was resolved, so allowing additional parties to join the appeal would 
not materially change the developer's position in the appeal. 

In any case, there were other parties who had joined the appeal in time such that the developer would not have 
avoided facing a proceeding. As the appeal had not proceeded in any significant way and in light of the above 
matters, the court was on balance satisfied that there were sufficient grounds for granting the extension of time 
and it was in the interests of justice to do so. 
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Court ordered Mr Byrne, Ms Daiga and Mr and Ms Gibson to pay the 
developer's costs of the applications 

The court noted that the application for an extension of time made by Mr Byrne, Ms Daiga and Mr and Ms Gibson 
was in response to the strike out application brought by the developer. 

Given that the developer had to incur costs as a result of the non-compliance with the time limitation, the court 
considered it appropriate that the developer be compensated for the costs it incurred in the applications. As such 
Mr Byrne, Ms Daiga and Mr and Ms Gibson were ordered to pay the developer's costs of each of the applications. 
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Court found the description of the proposed use in 
the public notice was deficient 
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before Everson DCJ 
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In brief 

The case of CQ Group Australia Pty Ltd v Isaac Regional Council [2015] QPEC 3 concerned an application made 
by Isaac Regional Council in the Planning and Environment Court seeking that CQ Group Australia Pty Ltd's 
appeal be struck out on the basis that CQ Group had failed to comply with the public notification requirements of 
the Sustainable Planning Act 2009. 

The court found that CQ Group failed to comply with the public notification requirements of the Sustainable 
Planning Act 2009 and that the court had no jurisdiction to entertain the appeal. The failure by CQ Group to 
candidly disclose in the development application and its response to an information request the true nature and 
extent of the workers' accommodation proposed as part of the development caused the court to decline exercising 
its discretion not to strike out the appeal. As such the appeal was struck out. 

Council asserted that the public notice did not properly describe 
the proposed development and proposed use of the subject land 

The description of the proposed development on the signs erected on the subject land and in the newspaper 
advertisement was that: 

From: Extractive Industry (up to 50,000 t per year), General Industry (Heavy Vehicle Depot & 
Ancillary Motor Vehicle Workshop & Ancillary Office Building) & Rural. 

To: Extractive Industry (up to 1,000,000 t per year) & Ancillary Facilities, General Industry (Heavy 
Vehicle Depot & Ancillary Motor Vehicle Workshop & Ancillary Office Building) & Rural. 

Council asserted that it did not properly describe the proposed development and proposed use of the subject 
land. The details of the scale and density of the proposed development were not included and the notice was 
misleading as it did not describe the "Ancillary Facilities" which was a reference to workers' accommodation for up 
to 30 staff. 

Workers' accommodation was not necessarily associated with the 
proposed use of the land for Extractive Industry and the definition 
of Extractive Industry could not be construed to include it 

The court observed that the workers' accommodation component of the proposed development was not clearly 
stated to be a component of the proposed development in the public notice. 

By reference to Council's Nebo Shire Plan 2008, the court noted that it did not fall within the definition of 
"Extractive Industry" and the definition made no reference to the term "ancillary". The court further noted that the 
term "ancillary facilities" was not a use definition in the Nebo Shire Plan 2008. 

The court considered that workers' accommodation could arguably fall within either the definition of 
"Accommodation Units" or "Works Camp" whilst CQ Group submitted that it was an innominate use under 
Council's Nebo Shire Plan 2008. 

The court ultimately was of the view that there was nothing in the definition of "Extractive Industry" which could be 
construed to include workers' accommodation and further, workers' accommodation was not necessarily 
associated with the use of the premises for Extractive Industry. 
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Court found that the description of the proposed development in 
the public notice was not sufficient to delineate the workers' 
accommodation of the proposed development to put a person who 
had an interest of that component of the proposed development on 
notice and move the person to search council's files 

The court had regard to the decisions in Rathera Pty Ltd v Gold Coast City Council (2000) 115 LGERA 348, 
Curran & Ors v BCC & Ors [2002] QPELR 58 and S & L Developments v Maroochy Shire Council (2008) 161 
LGERA 331 in its consideration of the sufficiency of publication notification of development applications. The key 
issue for determination was whether the description of the proposed development was sufficient to delineate the 
nature of the proposed development and proposed use to put an interested person on notice and move the 
person to search council's files. 

CQ Group submitted, by reference to the decision of Zappala Family Co v Brisbane City Council (2014) 201 
LGERA 82 that the public notification was adequate and "ancillary facilities" was a sufficient description as it was 
entitled to choose an innominate use to best categorise the workers' accommodation component of the proposed 
development. Further, it was submitted that the plan which accompanied the sign erected on the subject land 
contained a reference to workers' accommodation and that the proposed workers' accommodation was referred to 
in the development application which was available for inspection at council's offices by an interested party. 

However, the court found that CQ Group's submission did not have regard to the complete absence of this 
information from the notice published in the newspaper and that it was difficult to discern the reference to workers' 
accommodation from the signage on the land given the print size. Such findings were supported by the evidence 
of an operator of an underutilised workers' accommodation facility in the locality who was made aware of the 
proposed development from the signage on the land but not the accommodation component of the proposed 
development. 

Accordingly, the court found that the public notice failed to contain a description of the proposed development 
which was sufficient to communicate the workers' accommodation component of the proposed development such 
that an interest person would be put on notice and moved to search council's files in relation to the development 
application. 

Court declined to exercise its discretion not to strike out the appeal 

In light of its findings, the court declared that CQ Group failed to comply with the public notification requirements 
of the Sustainable Planning Act 2009 and that the court had no jurisdiction to entertain the appeal. 

CQ Group submitted that the court should exercise its discretion not to strike out the appeal. However, the court 
declined to exercise its discretion in that manner given the failure of CQ Group to candidly disclose the true nature 
and extent of the workers' accommodation proposed as part of the proposed development both in the 
development application and its response to an information request. The court therefore struck out the appeal. 
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Development approval given under a superseded 
planning scheme was held not to be consistent with 
the current planning scheme 

Ronald Yuen | Min Ko 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Langton & Anor v Douglas Shire Council [2014] QPEC 71 heard before 
Everson DCJ 

April 2015 

 

 

In brief 

The case of Langton & Anor v Douglas Shire Council [2014] QPEC 71 concerned an appeal commenced by Fred 

Langton and Lola Langton against the decision of Douglas Shire Council to refuse the Langtons' request to 
extend the relevant period of their development approval by a further four years. 

The Langtons' development approval was for a material change of use for four multiple dwellings (tourist) given by 
council under the 1996 Douglas Shire Planning Scheme in June 2010. 

The court dismissed the appeal because: 

 the development approval was not consistent with the council's 2006 Planning Scheme, which sought less 
intensive residential development and discouraged holiday accommodation in respect of the subject land; 

 if the appeal was dismissed, given how development of this nature on the subject land would be treated under 
the 2006 Planning Scheme, the adjoining owner to the east who objected to the subject development would 
exercise his right to make a submission, and other persons might also exercise the rights to make a 
submission on any prospective development application. 

Court observed that there was a significant shift in the way the 
subject land was treated under the 2006 Planning Scheme 
compared to the 1996 Planning Scheme 

In its consideration of the appeal, the court compared the zoning and planning intent for the subject land between 
the 1996 Planning Scheme and the 2006 Planning Scheme. 

The court observed that the underlying planning strategy for the subject land under the 2006 Planning Scheme 
was to seek "less intensive residential development and discourage holiday accommodation", which was a 
significant shift from how the subject land was treated in the 1996 Planning Scheme. 

Court found that the development was not consistent with the 2006 
Planning Scheme and considered a dismissal of the appeal was 
warranted on that ground alone 

The development provided for under the development approval was characterised as "Holiday Accommodation" 
under the 2006 Planning Scheme which was Impact Assessable (Inconsistent). For the purpose of the planning 
scheme, the development was "not considered to be consistent with the achieving of ecological sustainability or 
the DEO's for the Shire in that particular Planning Area". 

The court acknowledged that the DEO's or desired environmental outcomes expressed the broad outcomes 
sought by the planning scheme and the applicable codes were one of the measures in the planning scheme to 
achieve the DEO's. 

The Port Douglas and Environs Locality Code, the Residential 1 Planning Area Code and the Vehicle Parking and 
Access Code were considered by the court. It was relevantly noted that: 

 the purpose of the Port Douglas and Environs Locality Code for the relevant locality was to "protect existing 
and future residential areas from the intrusion of tourist accommodation activity" and performance criteria P16 
provided for a maximum plot ratio of 0.35:1; 

 the purpose of the Residential 1 Planning Area Code was to "maintain and enhance the residential character 
and amenity of established residential neighbourhoods" and performance criteria P1 provided that "the 
establishment of uses is consistent with the outcomes sought for the Residential 1 Planning Area"; 
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 the purpose of the Vehicle Parking and Access Code was to "ensure the provision of sufficient vehicle parking 
to the site" and performance criteria P2 and P11 of the code required "the provision of parking spaces to meet 
the needs of vehicle occupants with disabilities, and the provision of access for people with disabilities to the 
building from the parking area and from the street". 

The court found that: 

 the development was not in compliance with P16 of the Port Douglas and Environs Locality Code as its plot 
ratio was 0.52:1; 

 the development was not in compliance (and could not comply) with P2 and P11 of the Vehicle Parking and 
Access Code; 

 the development was not consistent with the purpose of the Residential 1 Planning Area Code particularly 
having regard to the express discouragement of tourist accommodation activity in residential areas. 

Accordingly, the court found that the development approval was inconsistent with the 2006 Planning Scheme. 
Given the extent of the inconsistencies, the court considered that the appeal would be dismissed on that ground 
alone. 

Court was of the view that the adjoining owner to the east who 
objected to the subject development would exercise his right to 
make a submission, and other persons might also exercise the 
rights to make a submission on any future development application 
in the event that the appeal was dismissed 

Nonetheless, the court considered the remaining matters provided for under section 388 of the Sustainable 
Planning Act 2009 namely: 

 the community's current awareness of the development approval; 

 the view of any concurrence agency for the approval; 

 in the event that the request was refused (or the appeal was dismissed), whether further rights to make a 
submission may be available for a further development application and the likely extent to which such rights 
may be exercised. 

The court noted that there was no meaningful evidence before the court in relation to community's current 
awareness of the development approval and the Department of Infrastructure and Planning being the only 
concurrence agency for the development approval had no objection to the proposed extension. 

As to the likelihood of a submission being made on any prospective development application, given how 
development of this nature on the subject land would be treated under the 2006 Planning Scheme, the court was 
of the view that: 

 the adjoining owner to the east who objected to the subject development would exercise his right to make a 
submission; and  

 other persons might also exercise the rights to make a submission on any future development application. 

Such considerations provided a further basis for the court to dismiss the appeal. 
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In brief – Land and Environment Court determines that Notice is 
invalid 

In Zhang v Woodgate and Lane Cove Council [2015] NSWLEC 10, the Land and Environment Court of NSW 
recently held that the council's Notice To Answer Questions was invalid because it was issued not for regulatory 
and administrative functions under the EPA Act, but for prosecutorial functions in criminal proceedings. 

Council's powers under section 118BA questionable 

This firm's longstanding position has been that council's powers to require answers and record evidence pursuant 
to section 118BA of the Environmental Planning and Assessment Act 1979 (NSW) (EPA Act) are questionable 

and in some instances abused. 

This position was validated by Chief Justice Preston of the Land and Environment Court in the recent case of 
Zhang v Woodgate and Lane Cove Council [2015] NSWLEC 10. The decision was handed down on 6 February 
2015. 

Section 118BA enables authorised persons to require answers and 
record evidence to exercise its functions under the EPA Act 

Section 118BA provides that a council can require an accredited certifier, a person carrying out building work or 
subdivision work, or any other person suspected on reasonable grounds to have knowledge of matters in respect 
of which information is reasonably required to enable council to exercise its functions under the EPA Act, to 
answer questions in relation to those matters and have them recorded. 

Council alleges that excavation works not in accordance with 
development consent 

Lane Cove Council granted Mr Zhang development consent to carry out alterations and additions to the existing 
dwelling house. During the course of his development, Lane Cove Council alleged that Mr Zhang carried out 
excavation works which were not in accordance with the development consent. 

Council commences criminal proceedings in Land and Environment 
Court 

During March 2014, Mr Woodgate (a building surveyor employed by the council) commenced criminal 
proceedings against Mr Zhang in the Local Court, pursuant to section 14 of the Criminal Procedure Act 1986 
(NSW) (CP Act) for an offence under section 125(1) of the EPA Act, for carrying out development otherwise than 

in accordance with a development consent, contrary to section 76A(1)(b) of the EPA Act. 

Prior to the council's issue of its brief of evidence to Mr Zhang, Mr Woodgate issued a notice pursuant to section 
118BA to Mr Richard Ferguson, the author of Mr Zhang's Statement of Environmental Effects, requiring him to 
answer questions in relation to the excavation of Mr Zhang's property (Notice). 

Judicial review proceedings in Land and Environment Court 

Mr Zhang commenced class 4 judicial review proceedings in the Land and Environment Court in relation to the 
Notice, on the following grounds: 

 Statutory construction – Section 118BA grants power to require a person to answer questions only for the 

purpose of obtaining information to enable council to perform regulatory or administrative functions under the 
EPA Act, and not for obtaining information to enable council to exercise prosecutorial functions in relation to 
the current criminal proceedings. 
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 Contempt of court – It is contempt of court to exercise power under section 118BA for the sole or dominant 

purpose of obtaining evidence to be used in criminal proceedings against Mr Zhang that would amount to an 
advantage which could not be obtained under the procedural rules of the Local Court. 

 Defective notice – The Notice failed to identify the relevant conditions precedent to the proper exercise of the 

power under section 118BA. 

Court determines that Notice invalid 

Initially, Pain J granted an interlocutory injunction restraining the exercise of powers under the Notice pending the 
final determination of the proceedings. 

Ultimately, Mr Zhang was successful on the first ground, but not the second. On the third ground, the court held 
that the Notice was defective in a technical respect because it failed to indicate to the addressee the matter with 
which it was concerned. Notwithstanding this, success on the first ground was sufficient for the court to determine 
that the Notice was invalid. 

Council found to have overstepped the limit of its powers under 
Section 118BA 

In particular, Preston CJ held that: 

 It is not a function of council under the EPA Act, to institute a prosecution for an offence against the EPA Act. 
The right of a council to institute a prosecution is found in section 14 of the CP Act, whereas the power of a 
council to institute proceedings for an offence under the EPA Act is conferred by the Local Government Act 
1993 (NSW). 

 Accordingly, the power under section 118BA cannot be used to issue a notice to obtain information to enable 
a council to exercise its function to prosecute for an offence against the EPA Act, because that function is not 
a function under the EPA Act. 

 Section 118BA can still be used against a person other than a defendant in pending criminal proceedings. 

 A contempt of court requires the statutory power to be exercised in such a way that interferes with the course 
of justice. The issue of the Notice did not amount to a contempt of court. 

Ultimately, the Notice was declared to be ultra vires, or beyond the powers of the council, and therefore invalid. 
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In brief 

The case of Phillips v Wareham & Ors [2015] QPEC 5 concerned an application for enforcement orders to 
remedy the commission of a development offence for the construction of two tennis courts adjacent to Ms 
Elizabeth Phillips' property and to request an order under section 601 of the Sustainable Planning Act 2009 to 

prevent the installation of nightlights at the tennis courts. 

The Planning and Environment Court dismissed Ms Phillips' application for enforcement orders because the 
current use of the tennis courts and the works associated with the tennis courts did not constitute development 
offences. 

Ms Phillips carried the onus to prove the alleged development 
offences on the balance of probabilities 

Ms Phillips alleged that the owners of the adjacent premises committed the following development offences under 
the Sustainable Planning Act 2009: 

 carrying out development without a compliance permit (section 575); 

 contravention of a compliance permit or compliance certificate (section 576); 

 carrying out assessable development without a development permit (section 578); 

 unlawful use of premises (section 582). 

The court observed that Ms Phillips carried the onus to prove the alleged development offences, and the proof of 
the commission of the alleged offences in this proceeding was to be assessed by applying the civil standard, 
namely on the balance of probabilities and the "sliding scale" discussed in Briginshaw v Briginshaw (1938) 60 
CLR 336. 

The court further observed that this was different from the prosecution of a development offence by the relevant 
authority in the Magistrates Court in which the standard of proof was beyond reasonable doubt. 

Court found that Ms Phillips failed to establish the works required 
compliance assessment or the issuing of a compliance permit or 
compliance certificate 

In relation to the alleged offences concerning the carrying out of development without a compliance permit and 
contravention of a compliance permit or compliance certificate, the court found that Ms Phillips failed to show that 
the works required compliance assessment or the issuing of a compliance permit or compliance certificate. As 
such the commission of those alleged offences was not established. 

Court accepted that there was an intensification in the use of the 
tennis courts but it did not amount to a material change of use  

Ms Phillips alleged that the activities being carried out on the tennis courts constituted a "dramatic intensification 
of use" and the intensification amounted to a material change of use. The activities involved the introduction of 
coaching and the increase in the number of games of tennis being played. It was further alleged that a 
development approval was required for the carrying out of the activities and no such approval was given. 

The court noted that there had not been a start of a new use of the premises. Further, the activities being carried 
out on the tennis courts were not a re-establishment of a use that had been abandoned given that the use of the 
tennis courts remained ongoing although at different levels of intensity. 
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Whilst it was accepted that there had been an intensification in the use of the tennis courts, the court did not 
consider there was a material change in the intensity or scale of the use of the courts particularly given the 
historical use of the tennis courts for social and competitive tennis. 

In the court's view, the increase in the number of games being played on the tennis courts and the introduction of 
coaching could not be described as a material change of use.  

Whilst the introduction of nightlights would give rise to a material 
change in the intensity of the use of the tennis courts or possibly 
the start of a new use, as a development application for a material 
change of use for that purpose was being considered by the 
council, the court did not see any basis for interfering with the 
application process 

In addition to the activities being carried out on the tennis courts, Ms Phillip also alleged that the likely future use 
of the courts for night tennis as a result of the introduction of nightlights would constitute a material change of use 
for which a development approval would be required.  

The court acknowledged that the introduction of nightlights would give rise to a material change in the intensity of 
the use of the tennis courts or possibly the start of a new use being night tennis. However, given that a 
development application for a material change of use for that purpose had been made and was being considered 
by the council, the court did not see any basis for interfering with the application process at this point in time. 

The resurfacing of the tennis courts and their re-orientation did not 
require an approval from the council and the fencing work was 
subject to the council's permission 

Ms Phillips alleged that the following works associated with the tennis courts required a development permit: 

 the installation of a new fence which exceeded three metres in height; 

 the resurfacing of the courts including wiring which as alleged by Ms Phillips had been undertaken to 
accommodate the installation of the nightlights; 

 the re-orientation of the courts. 

The court noted that the resurfacing of the courts or their re-orientation did not require an approval from the 
council and nonetheless, they would be exempt development if they could be properly described as "building 
works" for the purposes of the Sustainable Planning Act 2009. 

The new fence was not an exempt building work as it exceeded three metres in height. However, the council 
granted permission for the work by way of a decision notice and the fencing work was therefore lawful. 
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In brief 

The case of Walter Elliott Holdings Pty Ltd v Fraser Coast Regional Council [2015] QPEC 8 concerned an 
application heard by the Queensland Planning and Environment Court. Walter Elliott Holdings Pty Ltd, a 
developer that had received a development approval for a relocatable home park, sought declaratory and 
consequential relief from the court to the effect that infrastructure charges should have been levied at the rate for 
2 bedroom relocatable dwellings, and the development was subject to a 20% subsidy of applicable infrastructure 
under the Fraser Coast Regional Council's Infrastructure Charges Incentives Administrative Policy. 

The main issues in dispute were whether a study or multi-purpose room in a 2 bedroom relocatable home 
constituted a third bedroom for the purpose of infrastructure charging, and whether the 20% subsidy under the 
Incentives Administrative Policy should have been applied by the council to the development. 

The court found that the development was only for 2 bedroom relocatable homes and the council should have 
applied the rate for a 2 bedroom dwelling, and that the council did not consider the Policy. The adopted 
infrastructure charges notice given by the council was set aside and the council was ordered to issue an adopted 
infrastructure charge notice by applying the correct rate, and decide whether the 20% subsidy under the Policy 
applied to the development. 

Court found that the developer only sought to reserve flexibility to 
internal design choice and it was clear that the proposed homes 
would be 2 bedroom relocatable homes 

The court observed that the planning report which accompanied the development application included example 
designs of proposed relocatable homes, some of which contained 2 bedrooms and some contained an additional 
room which was labelled as either a "study" or "multi-purpose room". The council applied the higher infrastructure 
charging rate for a 3 or more bedroom relocatable dwelling, rather than the charging rate for a 2 bedroom 
relocatable dwelling because it considered that the study or multi-purpose room could be used as a bedroom. 

The council relevantly noted that the planning report provided that "it is requested that these designs not be stamp 
(sic) approved as to allow for flexibility in house design for future stages" and that the example design plans were 
not part of the approved plans. The report also contained statements about the development containing only 2 
bedroom relocatable homes. 

Accordingly, in the court's view the developer only sought to reserve some flexibility to internal design choice for 
the proposed 2 bedroom dwellings, and the council would be in no doubt that the developer was seeking a 
development approval for 2 bedroom relocatable homes only. The court did not consider there was any factual or 
legal justification for the council to unilaterally treat the additional room labelled as a "study" or "multi-purpose 
room" as a third bedroom. 

Court found that the approved development was for 2 bedroom 
relocatable homes and the council should have used the 
infrastructure charging rate for a 2 bedroom dwelling 

The development approval did not expressly specify the bedroom type or otherwise limit the number of bedrooms. 
On that basis, the council applied the infrastructure charge for the highest use permitted by the development 
approval being a 3 or more bedroom relocatable dwelling. 

The court referred to the decision of Aqua Blue Noosa Pty Ltd v Noosa Shire Council [2005] QPELR 318, where 
the court stated that "the responsibility to ensure approvals of development are clear and unambiguous rests with 
the approving authority". The court in that decision also made reference to the decision in Matijesivic v Logan City 
Council (1984) 1 QR 599, where the court stated that: 
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planning decisions are apt to have considerable effects on the value of property and in my 
judgment it would accord with principle where planning decisions are ambiguous to construe them 
in the way which places the least burden on the landowner. 

However, the court noted that such remarks were required to be "read in the context that councils are only 
empowered to properly assess and approve a development within the four corners of the application. A 
development application marks out the boundaries of the approval sought, and a resultant approval can be no 
wider than the application to which it relates." 

The court found that when the development approval was construed in that light, any perceived lack of clarity or 
certainty in the approval was absolved. As such the court concluded that: 

 the approved development was for 2 bedroom relocatable homes only and the development approval should 
be construed accordingly; 

 the council should have used the infrastructure charging rate for a 2 bedroom dwelling; 

 the council acted beyond power by imposing a charge for a 3 or more bedroom dwelling. 

Court found that the council did not consider the Incentives 
Administrative Policy and failed to exercise its discretion under the 
Policy 

The developer challenged the approach taken by the council in relation to the application of the Incentives 
Administrative Policy in the context of the proposed development. 

Whilst there was an express statement in the Policy that it was entirely at the council's or the Chief Executive 
Officer's discretion to apply the Policy, the court noted that "it is trite law that the discretion be exercised properly 
in good faith and for a proper, intended and authorised purpose, and not arbitrarily or capriciously". 

The court considered the operation of the Policy and the eligibility criteria. In the court's view, there was no 
evidence which indicated that the council had considered the policy, considered whether the development 
satisfied the criteria under the Policy, or decided that the development did not satisfy the criteria. As such the 
court found that the Policy was not considered by the council, and that the council failed to exercise its discretion 
under the Policy. 

The court ordered the council to consider whether or not to apply the 20% subsidy to the charge under the Policy 
and advise the developer accordingly. 
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In brief 

The case of West v Brisbane City Council [2015] QPEC 1 concerned an application for a review of a decision of 
the Alternative Dispute Resolution Registrar to allow an appeal filed by Brett West against a decision of the 
Brisbane City Council to refuse a development application to demolish a pre-1946 house in a Demolition Control 
Precinct under the Brisbane City Plan 2000. 

The Planning and Environment Court set aside the decision of the Registrar to allow the appeal, finding that on 
the evidence before the Registrar the proposed demolition was contrary to the provisions of the Demolition 
Control Precinct, and the appeal should therefore be dismissed. 

Court's jurisdiction when reviewing decisions by the Registrar was 
broad and unfettered subject to the evidence before the Registrar in 
reaching the decision 

The court first considered how it should approach a review of a decision by the Registrar, as there was no specific 
legislative guidance. 

By reference to a number of New South Wales decisions in the context of a review of a decision, the court 
observed that its jurisdiction was broad and the decision of the Registrar may be reviewed in an unfettered 
manner, subject to the evidence before the Registrar in reaching the decision. 

Both architectural heritage experts agreed that the house was 
recognisably a pre-1946 house exhibiting traditional building 
character but disagreed on the impact of the change of alignment of 
Gordon Street and the racecourse adjoining the house 

The house is located at the end of Gordon Street which comprises predominantly pre-1946 houses that adjoin a 
racecourse. The location of the house is slightly out of alignment with the remainder of the houses in the street 
due to a curve in the road. The entire residential neighbourhood is effectively within the Low Density Residential 
Area and a Demolition Control Precinct. 

Both parties relied on the expert opinion of their respective heritage architects. Both experts agreed that the 
house was recognisably a pre-1946 house that exhibited traditional building character. However, both experts had 
different views concerning the impact of the change of alignment of Gordon Street and the racecourse adjoining 
the house. 

Mr West's expert considered that the house was visually isolated from the remainder of the Precinct, and its 
demolition would have negligible impact on the overall traditional character in the Precinct. However, the council 's 
expert considered that Gordon Street had remarkably strong traditional character and that the demolition of the 
house "would result in the loss of traditional building character within the DCP". 

However, both experts conceded in various aspects in their views in the course of oral evidence. Relevantly, Mr 
West's expert conceded that Gordon Street was a "unusually representative of traditional building character and 
that at the southern end of Gordon Street all the houses exhibited it". 
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Court disagreed with the Registrar's determination and found that 
the proposed demolition was contrary to the purpose and intent of 
the Demolition Control Precinct and did not satisfy the relevant 
performance criterion and acceptable solution 

The court observed that the Registrar was correct that the dispute was limited to the application of one 
performance criteria and one corresponding acceptable solution relating to the demolition of a residential building, 
being Performance Criterion P1 and Acceptable Solution A1.3 of the Demolition Code. 

In considering the Registrar's determination, the court noted that: 

 the Registrar preferred the evidence of Mr West's expert over that of the council's that the "house does not 
contribute positively to the visual character of the street" and as such found that Performance Criterion P1 was 
satisfied; and 

 the Registrar also considered the relevant part of Acceptable Solution A1.3 in case the Registrar was incorrect 
about compliance with Performance Criterion P1 and found that in relation to the loss of the house "the loss 
would not be 'significant, concerning or unacceptable rather than no loss at all' or in the words of Jones DCJ 
[in Wallace v Brisbane City Council [2012] QPELR 689] the loss will not be 'meaningful, or significant'." 

The court disagreed with the Registrar's determination and considered that the Registrar could not have arrived at 
such determination when the Demolition Code was read as a whole, having regard to the Purpose of the Code 
and the Performance Criteria and Acceptable Solutions. 

In this respect the court found that the intention of the Demolition Code was that "structurally sound residential 
buildings constructed before the end of 1946 are retained in the Development Control Precincts and Low Density 
Residential Areas" and it had little relevance whether or not the house was visually isolated. 

Given the character and location of the house and Mr West's expert opinion in relation to the character of Gordon 
Street, the court was of the view that the house would contribute positively to the visual character of the street and 
therefore, found that Performance Criterion P1 was not satisfied. 

The court was also not convinced that Acceptable Solution A1 was satisfied since the demolition of the house 
would result in the loss of traditional building character within the Demolition Control Precinct, which in this 
circumstance was at least meaningful.  

The court consequently set aside the decision of the Registrar and dismissed the appeal. 
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In brief 

The case of Witmack Industrial Pty Ltd v Toowoomba Regional Council [2015] QPEC 7 involved an application by 
Witmack Industrial Pty Ltd seeking declaratory and consequential relief against the Toowoomba Regional 
Council's decision that Witmack's development application was not properly made. The council asserted that the 
development application was not a properly made application as it failed to identify the proposed fast food 
tenancy use (food and drink outlet) as a separate use under the development application. 

Witmack failed to demonstrate that the proposed fast food tenancy use was an ancillary use to the proposed 
service station. The Planning and Environment Court refused the declaratory relief sought by Witmack and held 
that the proposed development comprised both a service station and a food and drink outlet. As such the court 
ordered that the development application was not a properly made application and upheld the council's decision 
to issue a "not properly made" notice. 

Council and Witmack had a different view on whether the proposed 
food and drink outlet was an ancillary use to the proposed primary 
use of a service station 

Witmack made a code assessable development application in respect of land fronting the Warrego Highway 
seeking a development permit for a material change of use of a service station and operational works for 
advertising signage. 

The development application materials provided that the proposed service station would include an ancillary retail 
area and food and drink outlet. The court observed that the definition of a "service station" use under the 
Queensland Planning Provisions relevantly "include[d], where ancillary, a shop, food and drink outlet, 
maintenance, repair servicing and washing of vehicles, the hire of trailers, and supply of compressed air." The 
definition of a "service station" use under the Toowoomba Regional Planning Scheme 2012 was substantially the 
same. 

However, the council asserted that the proposed food and drink outlet was not ancillary to the service station. As 
the development application had only sought approval for a service station and related advertising devices and 
not the food and drink outlet, the council asserted that it did not contain the mandatory requirements stated in 
section 260 of the Sustainable Planning Act 2009. 

Consequently, the court had to determine whether the proposed food and drink outlet was an ancillary use to the 
proposed primary use of a service station. 

The court was of the view that an ancillary use would need to be 
dependent, subservient or subordinate to the primary use although 
it would be necessary to have regard to the individual facts and 
circumstances to determine whether a planning use is ancillary to 
another 

The court noted that the term "ancillary" was not defined under the Toowoomba Regional Planning Scheme 2012, 
the Sustainable Planning Act 2009, the Sustainable Planning Regulation 2009 or the Acts Interpretation Act 1954. 

Accordingly, the court had to give the term its ordinary meaning by reference to its definitions in the Macquarie 
Dictionary and the Oxford English Dictionary as well as consider a number of case authorities in which the term 
"ancillary" was considered. 

In essence, the court found that an ancillary use would need to be "dependent, subservient, or subordinate to the 
primary use" whilst noting that one must have regard to the individual facts and circumstances and its context in 
order to determine whether a planning use is ancillary to another. 
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The court found that the proposed fast food outlet was not 
dependent, subservient or subordinate to the primary use of the 
service station and therefore not an ancillary use to the service 
station 

In determining whether the proposed food and drink outlet was an ancillary use to the proposed service station, 
the court observed some of the relevant features of the proposed food and drink outlet in the context of the 
proposed development as a whole which included: 

 slightly over half of the proposed building's gross floor area would be devoted to the food and drink outlets and 
associated dining areas; 

 the proposed fast food tenancy use was disassociated with other areas of the development; 

 the proposed fast food tenancy use would have its own pylon signage fronting the Warrego Highway that 
would potentially exceed the size of the service station signage; 

 the traffic report which accompanied the development application indicated that the fast food tenancy could be 
a significant contributor to overall traffic generated by the development; 

 based on the traffic expert's evidence, the proposed fast food tenancy use had the potential to be the "prime 
traffic generator" and "the significant traffic generating component of the development and could generate the 
majority of that traffic demand independent of the service station function". 

While it was recognised that the proposed fast food outlet was compatible with the service station, in the court's 
view, there was insufficient evidence that the proposed fast food outlet was dependent, subservient or 
subordinate to the primary use of the service station. 

After weighing up the evidence, the court found that the fast food outlet was more likely to co-exist in an 
independent and dominant way, as opposed to being ancillary to the primary use of the service station. 

Accordingly, the court concluded that Witmack had failed to establish that the proposed fast food tenancy use was 
ancillary to the primary use of the service station and as such it was not part of the service station use as defined 
under the Queensland Planning Provisions and planning scheme. 

Given that the proposed development comprised both a service station and a food and drink outlet, the court 
found that the development application was not a properly made application and upheld the council's decision to 
issue a "not properly made" notice. 
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In brief 

It has long been considered that local councils (like trade unions) are not engaged in trade or commerce and 
therefore are exempt from the operation of the Competition and Consumer Act 2010 (Commonwealth) (CCA) 
(which replaced the well known, Trade Practices Act 1974). However, that is not the case. Councils like 

individuals, partnerships and companies can fall foul of the CCA, including its misleading or deceptive conduct 
provisions. 

The application of the CCA to the conduct of local councils was considered in the Supreme Court of New South 
Wales case of Fabcot Pty Ltd v Port Macquarie - Hastings Council [2010] NSWSC 726. 

In late 2005, the council ran an "Expression of Interest" (EOI) process and received interest from Coles and 

Woolworths. The council initially approved Woolworths' proposal. When those negotiations reached an impasse 
the council commenced negotiations with Coles. 

In late 2007 the council ran another EOI process. Coles and Woolworths again expressed their interest. In early 
2008, the council shortlisted Woolworths. In February 2008, the council informed Woolworths that it had approved 
Woolworths' proposal. However, the parties were unable to reach agreement on the terms of the contract. 

In early 2009 the council re-opened negotiations with Coles. The council deliberately refrained from telling 
Woolworths that it had re-opened negotiations with Coles. Throughout 2009, the council was in active 
negotiations with both parties. Woolworths sued the council, alleging amongst other things that the council's non-
disclosure of its negotiations with Coles was misleading and deceptive. 

The court held that the council's conduct was misleading and deceptive. Moreover, the court found that council's 
conduct fell well short of commercial fair dealing and the standards which a commercial party was entitled to 
expect when dealing with a council. 

Ramifications for councils 

Councils (and their officers) need to ensure that when carrying on their commercial activities that they act with 
honesty and candour. Otherwise, councils, like any other person or entity involved in trade or commerce, run the 
risk of being found to have engaged in misleading or deceptive conduct in contravention of the CCA. Councils that 
are found to have engaged in misleading or deceptive conduct expose themselves to: 

 having damages awarded against them (eg. a party in Woolworths' position would in most cases be entitled to 
receive compensation for the expenditure it incurred in negotiating with the council; 

 being injuncted from engaging in the contravening conduct; 

 having executed contracts set aside or varied in order to overcome the contravention; 

 prosecution, and the imposition of penalties, by the ACCC. 

Further, officers acting as the organ of the council are also exposed to the risk of being found to having been 
knowingly involved in, or aiding, abetting, counselling or procuring the contravention. In the event that an officer is 
found to have been a party to the contravention of the CCA, the aggrieved party would be entitled to seek 
damages from the officer. 

To the extent that council officers are involved in commercial negotiations or commercial decisions, officers ought 
to ensure that the council has appropriate directors and officers liability insurance policies in place. 
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In brief – Local studies of stormwater quality improvement devices 
may take months or years to complete 

The guidelines under the Model for Urban Stormwater Improvement Conceptualisation operate as a barrier to 
competition and new providers entering the market. 

Use of Model for Urban Stormwater Improvement Conceptualisation 

In Queensland a manufactured stormwater quality improvement device is considered for its acceptability as part 
of an operational work application having regard to the criteria in applicable council planning scheme codes and 
the Queensland government State Planning Policy. 

The usual method of demonstrating that a proposed site-based stormwater management plan will achieve a 
required reduction in pollutants is the Model for Urban Stormwater Improvement Conceptualisation (MUSIC). 

MUSIC is a software program that models the performance of stormwater devices in urban catchments. The 
model relies on the input of pollutant reduction parameters for the stormwater device proposed to be used. 

Need for rigorous scientific testing and publication of results 

The guidelines for MUSIC require that the pollutant reduction parameters for a stormwater device be 
independently verified by rigorous scientific testing using a method to suit local or regional conditions and that the 
results of the testing be published in a credible engineering or scientific journal. 

The practical outcome of this requirement is that for any new device to enter the market, the distributor must 
commission a local study which may take many months or even years to complete, depending on rainfall 
conditions. This may be despite the device having undergone rigorous scientific testing and being accepted for 
use in another jurisdiction. 

While there is no questioning the intention of the requirement of the MUSIC guidelines, the practical effect is they 
operate as a barrier to competition and new providers entering the market. 

Independent verification scheme will encourage innovation and 
competition 

To ensure that new technologies and products come to market in Queensland quickly, there is value in 
developing an independent verification scheme for stormwater devices which can be relied on by councils. 

Steps are already underway to develop such as system. Once in place, the scheme should help to encourage 
innovation and competition, leading to a better outcome for the community as a whole. 
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In brief 

The case of Connolly v Brisbane City Council and Ken Drew Town Planning Pty Ltd [2015] QPEC 16 involved an 
application by Mr Trevor John Connolly seeking declarations from the Planning and Environment Court that the 
consent given by the Brisbane City Council, as owner of the land, to the making of a development application for 
an extension of the Sandgate Aquatic Centre lodged by Ken Drew Town Planning Pty Ltd, was not valid as the 
council did not consent to the whole of the development and the council could not lawfully consent to the 
development as proposed in the development application. 

The council and Ken Drew Town Planning challenged the court's jurisdiction to make the declaration sought by Mr 
Connolly in relation to the lawfulness of the council's consent under the Land Act 1994. The court found that it 
was not within the jurisdiction of the court to deal with the matters raised by Mr Connolly associated with the 
lawfulness of the council's consent. 

As to Mr Connolly's challenge on the validity of the consent on the basis that the council did not consent to the 
whole of the development, the court found no basis to impugn the consent on that ground and as such dismissed 
the application. 

Mr Connolly challenged the validity of the council's consent as the 
landowner to the development application on the basis that the 
council did not consent to the whole of the development and it 
could not in any case lawfully provide consent to the development 
sought 

Ken Drew Town Planning made a development application for a development permit for a material change of use, 
and a preliminary approval for building work, in respect of extensions to the Sandgate Aquatic Centre. The 
proposed development involved construction of new structures including a gymnasium, kiosk and pools and 
rearrangement of the existing uses and structures. 

The council was the trustee of the land for the proposed development by deed of grant in trust under the Land Act 
1962, which was granted "for Local Government (Swimming Pool) purposes". 

As the development application sought an approval for a material change of use, the consent of the owner of the 
land was required. The council provided its consent, as the owner of the land, to the development application by 
way of a letter dated 22 October 2013 "for the purpose of building a new swimming pool and facilities within the 
leased area of the Sandgate Swimming Pool". 

Mr Connolly challenged the validity of the council's consent on the following basis: 

 the council's letter did not contain the council's consent to the whole of the development, as it only referred to 
a new swimming pool and facilities and not to a new gymnasium; 

 the council could not lawfully provide consent to the development as proposed in the development application 
because to do so would place the council in breach of the Land Act 1994 by taking action that was not 

consistent with the purpose for which the land was granted in trust. 
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The court concluded that it did not have jurisdiction under section 
456(1)(a) of the Sustainable Planning Act 2009 to look behind the 
consent once an owner of the land gave the consent in the manner 
provided for under section 260 of the Sustainable Planning Act 
2009 

The council and Ken Drew Town Planning challenged the court's jurisdiction to deal with the issues associated 
with the lawfulness of the council's consent under the Land Act 1994. 

Section 456(1)(a) of the Sustainable Planning Act 2009 confers jurisdiction on the court to make a declaration 
about "a matter done, or to be done or that should have been done for" the Sustainable Planning Act 2009. 

The court found that to the extent the declaratory relief sought involved consideration of the lawfulness of the 
uses of the land for the purposes of the Land Act 1994 that matter was not within the jurisdiction of the court 
under section 456(1)(a) of the Sustainable Planning Act 2009. 

The relevant matter "for" the Sustainable Planning Act 2009 was the obtaining of the owner's consent to the 

making of the development application which could either be done by providing it with the development 
application or including, in the application, a declaration that the consent had been obtained. 

In the court's view, where an owner of the land gave the consent in the manner provided for under the 
Sustainable Planning Act 2009, that would be the end of the enquiry and the court did not have jurisdiction under 
section 456(1)(a) of the Sustainable Planning Act 2009 to look behind the consent such as considering matters 
arising under the Land Act 1994. Such view was supported by the decision in Cornerstone Properties Pty Ltd v 
Caloundra City Council (No. 2) [2005] QPELR 96. 

The court found no basis to impugn the consent given by the 
council on the ground that the council did not consent to the whole 
of the development 

In considering Mr Connolly's challenge on the validity of the consent on the basis that the council did not consent 
to the whole of the development, the court had regard to the rationale for requiring an owner's consent to the 
making of a development application explained in the decision of Petrie v Burnett Shire Council [2001] QPELR 

510 at 511. 

It was noted by the court that the rationale was to provide the assessing authority with assurance that the 
proposed development was realistically proposed and that the development application was not an exercise that 
would result in wasted effort and expense to the assessing authority where the development application was not 
made by the owner of the land. 

The council gave consent, as the owner of the land, in wording that was apt to cover the development application 
that was made. There was also evidence before the court showing that the "new gym and amenities" were known 
to the council when it gave its consent. 

Accordingly, the court did not consider there to be any basis to impugn the consent given by the council on the 
ground that it did not contain the council's consent to the whole of the development. 
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In brief 

The case of Stankovic v Brisbane City Council [2015] QPEC 17 concerned an appeal by Mr Dusan Stankovic in 
the Planning and Environment Court against conditions imposed by Brisbane City Council in respect of filling work 
undertaken by Mr Stankovic on his land. 

The council contended that Mr Stankovic carried out filling on his land in breach of the conditions under the 
development permit and relevant provisions of the Brisbane City Plan 2000 and Brisbane CityPlan 2014 and 
required the unlawful fill to be removed from his land. Mr Stankovic denied that the fill was deposited on his land 
unlawfully and commenced an appeal in the court. 

The court found that Mr Stankovic introduced fill material onto his land in breach of the conditions under the 
development permit and was otherwise in conflict with the Brisbane City Plan 2000 and Brisbane CityPlan 2014. 

The court concluded that the unlawful fill interfered with local drainage and overland flows which caused water 
diversion and ponding on neighbouring land, and the remedial works proposed by the council's hydraulic engineer 
were necessary and reasonable, other than the removal of the surface of part of the access easement. 

Mr Stankovic was ordered by the court to comply with the conditions package dated 15 December 2014 as 
modified by the drainage relief works other than the requirement to lower the surface level of the access 
easement. 

Council contended that filling work undertaken by Mr Stankovic 
was in breach of the development permit and the work required an 
additional development permit which Mr Stankovic had failed to 
obtain, and required Mr Stankovic to remove the fill deposited 
beyond the footprints of the house and tennis court 

In December 2007, Mr Stankovic obtained a development permit for a material change of use for a house and 
tennis court in respect of his land which included a number of conditions concerning the grant of easements to 
facilitate underground drainage and overland water flow and the prohibition of the deposition of material within the 
area of the waterway corridor. 

In June 2012, the council issued a show cause notice to Mr Stankovic, following an inspection of his land, alleging 
that: 

 material had been deposited within the waterway corridor in breach of the development permit; and 

 the filling work was assessable development as it was not necessary for or incidental to the building work for 
the house and Mr Stankovic had not obtained a development permit for carrying out such filling work. 

Mr Stankovic denied that there was a breach of the development permit and there was a need for any additional 
development permit. 

The council subsequently issued an enforcement notice to Mr Stankovic requiring the removal of fill deposited 
beyond the house and tennis court footprints. Mr Stankovic sought to challenge the enforcement notice by 
bringing a proceeding before the Building and Development Dispute Resolution Committee. 

However, the proceeding was dismissed by the committee as it did not have jurisdiction to deal with the matter. 
Mr Stankovic consequently commenced an appeal in the Planning and Environment Court in respect of matters 
contended by the council associated with the filling work. 
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The court found that the filling work undertaken by Mr Stankovic on 
his land was in breach of the development permit and relevant 
provisions of the council's planning scheme and was therefore 
unlawful 

The first issue was whether the filling work undertaken by Mr Stankovic on his land was in breach of the 
development permit and relevant provisions of the Brisbane City Plan 2000 and Brisbane CityPlan 2014. 

Mr Stankovic acknowledged that material was introduced onto his land. However, he maintained that it was not 
introduced in breach of the development permit or the council's planning scheme provisions since the filling work 
was ancillary to the construction of the house and tennis court and was therefore not operational work. 

During cross-examination, Mr Stankovic sought to change his initial position and contend that the purpose of the 
filling was to restore his land back to its original or natural levels due to some alleged excavation works on his 
land carried out by an unknown person. 

Overall, the court found that Mr Stankovic's evidence was unsatisfactory. Nonetheless, on Mr Stankovic's 
evidence itself as well as the evidence of the hydraulic engineering experts and the owner of the neighbouring 
property, the court was satisfied that the filling work undertaken by Mr Stankovic on his land was in breach of the 
development permit and relevant provisions of the council's planning schemes. 

The court found that the unlawful filling work caused ponding 
which impacted on neighbouring properties 

The second issue was whether the unlawful filling work caused ponding which impacted on neighbouring 
properties. 

Whilst there was a dispute about the volume of material introduced into the waterway, the court found that the 
unlawful fill had a significant adverse impact on flows across the waterway corridor, irrespective of its volume. 

With the benefit of the evidence of the hydraulic engineering experts and the owner of the neighbouring property, 
the court was satisfied that the unlawful fill significantly restricted the natural east to west flow of water across 
Mr Stankovic's land, which caused an impact on neighbouring properties. 

In the context of the planning scheme provisions concerning flooding, the court found that the introduction of 
unlawful fill was in conflict with those provisions. 

The court found that the remedial works proposed by the council's 
hydraulic engineering expert were necessary and reasonable 
except for the removal of material from the access easement 
surface 

The third issue was whether the remedial works proposed by the council's hydraulic engineering expert were 
reasonably necessary to rectify the issues caused by the unlawful fill. 

The council's hydraulic engineering expert proposed a number of remedial works which included the provision of 
a 225mm pipe under the northern section of the access easement and removal of material from part of the access 
easement surface, to which the hydraulic engineering expert retained by Mr Stankovic did not oppose or provide 
any alternatives. 

However, the council's hydraulic engineering expert later conceded that further survey work might be necessary 
prior to requiring the removal of material from part of the access easement surface. 

Accordingly, the court was satisfied that the remedial works proposed by the council's hydraulic engineering 
expert were necessary and reasonable, other than the removal of material from the access easement surface. 

 

 



 

 

 




