
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Welcome to Colin Biggers & Paisley 

Colin Biggers & Paisley was founded over a century ago and today has offices in Brisbane, Sydney and Melbourne. We 

provide a personalised service for our clients with our partners taking a hands-on approach to every project. We have both the 

capacity and the expertise to deliver on complex regional, national and international projects in the following areas of practice: 

 Commercial and corporate and dispute resolution 

 Construction and engineering 

 Insurance 

 Property and development 

Construction & Engineering Group 

Colin Biggers & Paisley has one of the largest specialist construction and engineering practices in Australia with over 35 
partners, special counsels and senior associates. Our Construction & Engineering group has the following specialist expertise: 

 Construction disputes 

 Major projects and infrastructure 

 Commercial and residential projects 

Planning Government Infrastructure & Environment Team 

Our Planning Government Infrastructure & Environment team are the trusted partners of public and private sector entities. We 

are the legal and policy designers of strategic and tactical solutions to complex problems in the fields of planning, government, 

infrastructure and environment. 

Our team has a deep understanding of what is required to deliver a complex project and has more than 50 years experience in 

designing innovative outcomes for development and infrastructure projects, including new cities, towns and communities. 

We provide the following specialist expertise: 

Planning 

Strategic and tactical planning in development issues and processes in major residential communities, commercial and 

industrial projects. 

Government 

In-depth understanding in government legislation, policy and processes. 

Infrastructure 

Specialist expertise and experience in infrastructure planning, funding and delivery. 

Environment 

Legal excellence in all areas of environmental law. 
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Commercial competitors and liability for costs 

Ronald Yuen | Edith Graveson 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Morgan & Griffith Pty Ltd v Fraser Coast Regional Council & Parmac 
Investments Pty Ltd [2013] QPEC 12 heard before Jones DCJ 

July 2013 

 

 

Executive Summary 

This case involved the increasingly common situation where a developer, Parmac Investments Pty Ltd (costs 
applicant) and the assessing council, the Fraser Coast Regional Council (council) seek costs against a 
commercial competitor, Morgan and Griffin Pty Ltd (costs respondent) who has been unsuccessful in an 
application (declaratory application) to challenge an approval granted by the council. 

While this case predates the costs reform brought about by the Sustainable Planning and Other Legislation Act 
(No. 2) 2012, the case provides some important indications of how the court might exercise its discretion in an 
application brought by a commercial competitor. 

Case 

In this case, the original proceedings involved an application for declaratory relief and challenged the lawfulness 
of a preliminary approval granted by the council on three separate grounds: 

 the referral of the development application; 

 the scope of the preliminary approval; and 

 the adequacy of public notification. 

The costs applicant brought an application for costs (costs application) for all three grounds and the council 

sought costs limited to an issue raised regarding public notification. The Queensland Planning and Environment 
Court (court) ordered the costs respondent to pay the costs applicant and the council's costs for the part of 

proceedings relating to public notification and dismissed the remainder of the declaratory application. 

Facts 

Declaratory application 

On 13 July 2011, the costs applicant lodged a development application with the council for a preliminary approval 
for material change of use of land "commercial uses" and to vary the council's planning scheme as it was then 
(original development application). On 13 February 2012, the council issued a decision notice approving the 
original development application (preliminary approval). Following the preliminary approval, the costs applicant 

lodged a new related development application with the council for a development permit for a material change of 
use for a shopping centre (related development application). 

On 11 September 2012, prior to the council approving the related development application, the costs respondent 
filed the declaratory application in the court seeking declaratory relief. On 14 December 2012, the council issued 
a decision notice approving the related development application. 

The declaratory application raised three separate issues regarding the preliminary approval approving the original 
development application, which were summarised by his Honour Judge Jones as follows: 

1. Whether the Council had the power to approve the application given the failure on the part of 
Parmac to refer the application to the then relevant administering authority under the 
Environmental Protection Act 1994; 

2. Whether the preliminary approval exceeded the scope of the application by approving a 
shopping centre in circumstances where, on the face of the application, approval was sought 
for "commercial uses"; and 

3. Whether there was a failure on the part of the second respondent to provide sufficient public 
notification of the application.1 

                                                   
1 Morgan & Griffin Pty Ltd v Fraser Coast Regional Council and Anor (No. 2) [2013] QPEC 12, [3]. 
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Two further issues were raised by the applicant in relation to the related development application: 

1. whether the related development application had lapsed due to a failure to refer it to the Department of 
Environment and Heritage Protection; and 

2. what the appropriate level of assessment for the related development application was. 

On 23 February 2013, his Honour handed down a judgment in the declaratory application refusing to grant the 
declaratory relief sought. 

Costs arguments 

At the time the declaratory application was made, section 457 (Costs) of the Sustainable Planning Act 2009 
(SPA) required the parties to a proceeding to bear their own costs except in specified circumstances. As such, 

both the costs applicant and the council contended that the declaratory application was frivolous or vexatious 
within the meaning of section 457(2)(b) of the SPA. 

Public notification 

The council's argument was limited to the public notification grounds and focused on the fact that there was: 

…evidence before the Court which suggested that the public had not been misled. That evidence 
comprised the submissions actually made in response to the development application. Those 
submissions did not reveal any confusion on the part of the public as to what was proposed. In the 
circumstances, the public notification point lacked substance and there was no reasonable basis for 
arguing that the public had been misled.2 

As a result the council argued that the public notification point lacked substance, merit and caused unjustifiable 
trouble to the council. The costs applicant also argued that the public notification point was entirely devoid of 
merit. 

Referral 

In relation to the question of referral to the administering authority under the Environmental Protection Act 1994, 
the costs applicant argued that the declaratory application was devoid of substance, lacked sufficient grounds and 
doomed to fail because: 

 the construction of the SPA argued by the costs respondent in defence of this ground was contrary to the 
decision in Stevenson Group Investments Pty Ltd v Nunn and Ors [2012] QCA 351 (Stevenson case); and 

 in any case, the court would exercise its excusatory power pursuant to section 440 (How court may deal with 
matters involving noncompliance) of the SPA to remedy the defect in the development application (referral 
argument). 

The costs applicant also noted that it had put the costs respondent on notice that cost orders would be sought in 
the event the declaratory application failed and that the point raised regarding gross floor area was devoid of 
merit. 

Decision 

His Honour interpreted the meaning of frivolous and vexatious for the purposes of section 457(2)(b) of the SPA by 
reference to the decisions in Mudie v Gainriver Pty Ltd (No. 2) (2003) 2 Qd R 271 and Ebis Enterprises Pty Ltd v 
Sunshine Coast Regional Council [2011] QCA 15. 

His Honour noted that the "Macquarie Dictionary defines “frivolous" as of little or no weight, worth or importance; 
not worthy of serious notice … characterised by lack of seriousness or sense" and "vexatious" as "causing 
vexation; vexing, annoying…" and that "something much more than a lack of success needs to be shown before a 
parties proceedings are frivolous or vexatious."3 His Honour also noted that "a proceeding will be frivolous if it 
lacks substance, so there was no reasonable basis for starting it so that each prosecution produced unjustified 
trouble for the other party."4 

With respect to the public notification argument his Honour noted that, after lengthy consideration in the 
proceedings for the original application, he had concluded that the point lacked merit and that there was no 
evidence supporting the costs respondent's argument. In those circumstances, his Honour concluded that the 
relevant part of the declaratory application was frivolous and vexatious. 

                                                   
2 Morgan & Griffin Pty Ltd v Fraser Coast Regional Council and Anor (No. 2) [2013] QPEC 12, [7]. 
3 Mudie v Gainriver Pty Ltd (No. 2) (2003) 2 Qd R 271. 
4 Ebis Enterprises Pty Ltd v Sunshine Coast Regional Council [2011] QCA 15. 
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With respect to the referral argument his Honour noted that while he found that the Stevenson case was always 
going to be a high hurdle for the costs respondent to overcome, its attempts to distinguish the case were not 
frivolous or vexatious. 

His Honour also found that the costs applicant's arguments in relation to costs failed to recognise that the costs 
respondent had succeeded in convincing the court that the original development application had lapsed and that 
the gross floor issue was an error in the application process. As such, his Honour concluded that these issues 
were neither frivolous nor vexatious. 

Held 

On the basis of the above the court made the following orders: 

1. the costs respondent to pay the costs applicant and the council's costs of and incidental to that part of the 
declaratory application concerned with the "public notification" ground; 

2. costs, if not agreed to, be assessed on a standard basis; and 

3. otherwise the application for costs by the costs applicant be dismissed. 
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Inconsistent use represents a significant conflict 
with the planning scheme 

Ronald Yuen | Phoebe Bishop 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Gillion Pty Ltd v Scenic Rim Regional Council & Ors [2013] QPEC 15 heard 
before Robertson DCJ 

July 2013 

 

 

Executive Summary 

This case was an appeal in relation to the refusal of a development application for a material change of use for 
commercial groundwater extraction at Mount Tamborine (proposed development). The issues in dispute related 
to conflict with the Beaudesert Shire Planning Scheme (planning scheme), unacceptable traffic, noise and 

amenity impacts and the impact of the proposed development on the water aquifers. The Queensland Planning 
and Environment Court (court) dismissed the appeal on the basis that the proposed development was in 

significant conflict with the planning scheme and there were not sufficient grounds to justify its approval despite 
the conflict. 

Case 

This case involved an appeal brought by Gillion Pty Ltd (appellant) against a decision of the Scenic Rim Regional 
Council (council) refusing the appellant's development application for a development permit for a material change 
of use for commercial groundwater extraction (development application) with respect to land located at 22-
26 Power Parade, Mount Tamborine (site). 

Facts 

The appellant's development application was lodged with the council on 22 February 2011, after the council took 
successful enforcement proceedings against the appellant, which was the subject of the judgment of the court in 
Scenic Rim Regional Council v Gillion Pty Ltd [2010] QPEC 115 (enforcement proceedings). 

The development application sought approval for the following: 

 the extraction of the water from the sub artesian source using a single bore; 

 the storage of the water onsite within two 20,000 litre tanks; and 

 the transportation of the water off-site. 

The council refused the development application and the appellant brought the current appeal. 

The disputed issues in the appeal related to conflict with the planning scheme being an inconsistent land use 
across the Shire and conflict with many provisions from the Desired Environmental Outcomes (DEOs) to several 

codes. Many of the conflicts were said to arise from the proposed development producing unacceptable traffic 
impacts, unacceptable noise and vibration impacts, unacceptable impacts on the sustainability of the relevant 
aquifer or aquifers and unacceptable impact on the amenity of local residents and across the mountain traversed 
by the haul route. 

Decision 

"Hard" amenity impacts 

The court considered the "hard" amenity impacts of the proposed development, which included impact on the 
groundwater, noise and traffic. In relation to all three the court ultimately found that any adverse impacts could be 
sufficiently dealt with by imposing appropriate conditions. 

The issues surrounding traffic focused on the safety of the proposed haul route from the site. At the trial, the 
appellant and the Department of Transport and Main Roads (DTMR) reached agreement in relation to a number 

of conditions seeking to address these safety concerns. The court agreed with the parties' proposed conditions as 
well as several additional conditions. 
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The court noted that some of the concerns held by the council and the co-respondents, which related to traffic 
were more specifically concerned with the amenity impacts. In this regard, the court endorsed the view of the 
counsel for the DTMR that: 

…traffic amenity concerns must be measured against the reasonable expectation of the public 
which are informed by a proper understanding of the role and function of these parts of the haul 
route that are over State-controlled roads. 

Such reasonable expectations were said to include an expectation that heavy vehicles would be present on State-
controlled roads. 

Conflict with the planning scheme 

There was no dispute between the parties that the proposed use of the site conflicted with the planning scheme. 
What was disputed was the extent of the conflict. The appellant submitted that the conflict was merely 
"mechanical" or "technical", whereas the other parties described it as "major" or "flagrant". 

The site was located in the "Tamborine Mountain Zone" under the planning scheme. The consistent development 
table for the Tamborine Mountain Zone did not refer to the use of "Commercial Groundwater Extraction". Such 
use was defined under the planning scheme, which also included a "Commercial Groundwater Extraction Code", 
however was not included in the consistent development table for any of the zones in the planning scheme. The 
court therefore found that the designation of the use as inconsistent for the Tambourine Mountain Zone was 
significant. 

In relation to the intangible impacts on amenity and impacts on character, the court held that there was an 
unacceptable impact to certain residents in the area, which the court considered represented a minor conflict with 
the planning scheme when considered in isolation. 

Overall the court found that the proposed development constituted a significant conflict with the planning scheme. 

Sufficient grounds 

In determining whether there were sufficient grounds to approve the development application despite the conflict 
with the planning scheme, the court considered: 

 the need for the proposed development; 

 the need for an upgrade to a nearby intersection; and 

 the absence of unacceptable amenity impacts. 

In relation to need, the court said that the question of whether a need is shown to exist is to be decided from the 
perspective of a community, not that of an appellant, commercial competitor or even objectors. The court further 
noted that the absence of any significant benefit to the community of Mount Tamborine or indeed the community 
covered by the planning scheme if the proposed development was to be approved was not fatal to the 
establishment of town planning need. However, the court found that although there was some evidence of town 
planning and community need for the proposed development, such need was not significant even accepting that 
there was a general need for bottled water in the community. 

In relation to the absence of unacceptable amenity impacts the court considered the Court of Appeal's statement 
in Lockyer Valley Regional Council v Westlink Pty Ltd & Ors [2012] QCA 370 where at paragraph 25, Holmes JA 
noted: 

It must be a matter of public interest, for example, that the project under consideration will not 
destroy local amenity. 

On the basis of that statement the court was prepared to regard the absence of unacceptable amenity impacts as 
a relevant ground but not a ground that attracted much weight, particularly given the appellant had accepted 
conditions that would largely overcome hard impacts. 

Overall the court found that the grounds were not sufficient to overcome what was a significant conflict with the 
planning scheme. Furthermore, the court stated that if it had determined the conflict with the planning scheme to 
have amounted to a technical or mechanical conflict, then it would have been persuaded that the grounds were 
sufficient to overcome the conflict and thereby allow the appeal. 

Held 

The appeal was dismissed. 
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Use consistent with the planning scheme 

Jamon Phelan-Badgery 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Edwards v Central Highlands Regional Council [2013] QPEC 16 heard before 
Jones DCJ 

July 2013 

 

 

Executive Summary 

A development application was approved by the Queensland Planning and Environment Court (court) for a 

material change of use for a bulk store despite the use being an industrial use situated in a rural residential zone, 
on the basis there was no conflict with the provisions of the Emerald Shire Planning Scheme (planning scheme), 

which did not completely prohibit industrial uses in the zone, but provided for land to be "predominantly used for 
houses", with commercial and industrial uses "generally not located" in the zone. When considered in the 
circumstances, where the particular parcel of land was suited to the use and impacts appropriately mitigated, it 
was considered appropriate to approve the application. 

Case 

An appeal was lodged by the owner of the subject site (Edwards) against the refusal of the development 
application for a bulk store (building materials) (application) by the assessment manager (council). The council 

refused the application on various grounds including compromising a desired environmental outcome, negatively 
impacting on amenity, setting an undesirable precedent, inconsistency with overall outcomes of the Town Zone - 
Rural Residential Precinct, negatively impacting other industrial areas, and general complaints, which had been 
made to the council about industrial uses being situated in similar areas. 

Facts 

The subject site was a corner site primarily fronting Campbell Ford Drive, a road connecting two other significant 
roads, and carrying a mixture of usual suburban and commercial traffic as well as heavier commercial and 
industrial vehicles. With an area of 4,061m2 and containing a large house with a pool, gardens and a large class 
10a shed of 378m2, in and around which the bulk store was already occurring without an appropriate development 
permit. 

The use applied for involved the receipt, storage and distribution of building materials related to the construction 
business operated by Edwards, including one employee visiting the site regularly throughout the day, the use of 
two forklifts and commercial vehicles for deliveries. This was accepted to be an industrial use, characterised as a 
bulk store under the planning scheme definition. 

The overall outcomes sought for the Town Zone - Rural Residential Precinct relevantly included the following (our 
emphasis): 

 Land is predominantly used for houses on small rural living lots, yet provided with appropriate urban services; 

 Uses in the Commercial and Industrial Use Classes are generally not located on land within the Precinct. 

Noise impacts associated with the use included reversing alarms on vehicles and the forklifts. Visual impacts 
were limited to fleeting views of operations by passers-by and the parking of vehicles. 

No submissions were received objecting to the application. A door knock survey conducted by the council showed 
the court that notwithstanding that business operations had been conducted for number of years, at times to a 
greater degree than the present, that there were no complaints from residents in the residential estate on the 
opposite side of Campbell Ford Drive. 

Observations of surrounding rural residential areas showed numerous instances of large sheds, which appeared 
to involve uses either commercial in nature or at least, higher in intensity than may be expected in a rural 
residential area. These did not appear to be the subject of an approval for commercial or industrial uses. 
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Decision 

The court considered the decision relating to whether there was a conflict must be reached through construing the 
planning scheme as a whole, in a broad and practical way that achieves the purpose of the planning scheme. His 
Honour concluded that: 

There is a significant difference between planning schemes that reveal a clear intention to 
discourage inconsistent uses occurring in a precinct and those, while recognising they will not be 
the norm, also recognise that, in appropriate circumstances, apparently inconsistent uses might 
occur. The subject scheme falls into the latter category. 

A merits assessment resulted in the following findings, which led the court to decide that the appeal should not be 
refused: 

 The court stated that while noise may be dealt with through appropriate conditions, it may be impossible to 
completely avoid all amenity impacts caused by the use, and remained a relevant consideration. 

 The court was not willing to accept that the fact that the shed was ancillary to the house on the land, meant 
that the residents of the house would necessarily have a material degree of control or supervision of the use of 
the shed, and that the use of the shed would necessarily be limited in that regard. However: 

- the planning scheme did not prohibit a commercial or industrial activity taking place independently of a 
residential component of a property; 

- the fact the use fit within the definition of a bulk store in the planning scheme, which included uses of far 
greater intensity of that proposed, should not interfere with an objective assessment of the actual impacts 
of the use. 

 The lack of adverse submissions or determinative results of the door knock survey tended to show that little 
evidence of complaint could be established. The court acknowledged that lack of complaint was not 
determinative but was relevant in the court's assessment. 

 The visual aspects of the use were not considered to have a significant impact on amenity, and the court 
accepted evidence that a number of vehicles observed outside the premises were not related to Edwards' 
business, noting that a condition could be imposed to require vehicles associated with the bulk store use to be 
parked within the premises. 

 Given the particular features of the land, the use was not inappropriate in the circumstances and was not 
expected to establish an undesirable precedent. 

Held 

The appeal be allowed subject to the imposition of appropriate conditions and the appeal be adjourned to allow 
the parties to consider an appropriate conditions package. 
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Is a letter to the community for litigation funding an 
abuse of process? 

Ronald Yuen | Caitlin Stiles 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Friend & Ors v Brisbane City Council & Ors [2013] QPEC 23 heard before 
Rackemann DCJ 

August 2013 

 

 

Executive Summary 

In this case, the Queensland Planning and Environment Court (court) was required to consider whether a letter 

sent by the appellant submitter seeking donations to a litigation fund from other interested parties was in breach 
of the Collections Act 1966 (Collections Act) and whether this amounted to an abuse of process in ongoing 

appeal proceedings. The court found that the prevention of the community funding sought by the appellant would 
effectively "cut off" the right to exercise an appeal by a submitter. This impediment of submitter's rights combined 
with the determination that information contained with the letter sent would not materially mislead a potential 
recipient, led the court to hold that the actions of the appellant were not an abuse of process. 

Case 

The case involved an application in pending proceedings (application) by Trentham Holdings Pty Ltd, the 
developer and the co-respondent by election (developer) to the appeal, against Robert Friend (appellant), as 

one of the appellants in a submitter appeal against a development approval. The court had to determine whether 
the actions of the appellant in seeking a donation to a litigation fund from another potential appellant through a 
letter, was an abuse of process in the current proceedings. It also had to be determined if inaccuracies contained 
within the letter would materially mislead a potential recipient. 

Facts 

The developer was the proponent of a mixed use development of three residential towers comprising in excess of 
500 units and retail facilities, surrounding the Chalk Hotel at Woolloongabba (development application). 

During the public notification stage of the development application process, a number of submissions were 
received, including a large number opposing the development. The Brisbane City Council (respondent) however, 

approved the development application on 20 November 2012. The appellant and a number of other submitters 
opposed to the development commenced a submitter appeal against the approval on the grounds that the 
approval conflicted with the Brisbane City Plan 2000, would cause adverse traffic impacts on the surrounding area 
and the need for different conditions be imposed if the development application were to be approved. 

During the course of the appeal the appellant distributed a letter to another submitter who opposed the 
development but did not elect to institute an appeal, seeking a donation by way of a deposit into a bank account 
to assist with the payment of legal fees and other expenses associated with the appeal against the approval. It 
was contended by the developer that this act was in contravention of section 10 (Conducting of unlawful appeals 
for support) of the Collections Act as an unlawful appeal for support and subsequently amounted to an abuse of 
process in the appeal proceedings. 

The impugned letter was also scrutinised by the developer on the basis that the inaccuracies contained within the 
letter had the ability to materially mislead a potential recipient. It was on both of these grounds that the developer 
sought a variety of injunctive style orders from the court, restraining any future calls for support to the litigation 
fund or the publishing of misleading statements by the appellant. 

Decision 

Abuse of process 

The court did not see it relevant to determine whether a breach of the Collections Act had occurred as a statutory 
body exists to determine applications of that nature. The developer however, sought to rely upon the inherent 
jurisdiction of the court to remedy past and restrain any further breach of the Collections Act by the appellant. 

The developer relied on the notion that the actions of the appellant could be deemed as unlawful funding of 
litigation, which is analogous with the grounds for a cause of action under the tort of maintenance. The court was 
not satisfied with the analogy drawn to maintenance by the developer, in that there is nothing untoward about 
third party support for legal proceedings derived from a bona fide common interest, being the protection of the 
"Gabba Hill" area from the development approved by the respondent. The appeal for support was addressed to 



 
 

LEGAL KNOWLEDGE MATTERS JULY 2013 TO JUNE 2014 | 9 

the recipient as a fellow opposed submitter and member of the local community, hence it was elucidated by the 
court that it was reasonable to expect that they would share a common interest in the outcome of the 
development application, to be decided by the court. 

The court went further to outline that no reason for granting the orders sought could be grounded in a public policy 
argument, as section 5 (What advancing Act's purpose includes) of the Sustainable Planning Act 2009 promotes 
"providing opportunities for community involvement in decision making", including any opportunity to appeal a 
decision. The court noted that the right to appeal would be merely illusory unless an individual had the ability to 
fund the exercise of this right. Subsequently, the court is becoming more tolerant of a wider range of commercial 
litigation funding arrangements to overcome this. It was on this basis that the court was unpersuaded that conduct 
which may potentially cause a breach of the Collections Act would amount to an abuse of process of this court or 
in turn lead to the granting of orders sought by the developer in this application. 

Materially misleading a potential recipient? 

The court considered that while inaccuracies existed within the within the impugned letter, these alone or even in 
conjunction with a potential breach of the Collections Act could not be deemed sufficient to amount to an abuse of 
process. The court examined each of the claims presented by the developer with respect to the inaccuracies 
which exist within the letter to establish if they would have a significant impact on misinforming the recipient. 

In relation to the letter being sent on behalf of the "Gabba Hill Community" that was entitled "The Communities 
Chalk Hotel Appeal", the court outlined that this was not likely to mislead an ordinary recipient of the origin or 
purpose of the letter, nor was it uncommon for a member of the community to presume to speak on behalf of the 
community when pursuing a matter believed to be of community interest. This reasoning was further applied with 
respect to the bank account being established by the appellant for the purpose of collecting donations. The court 
decided the purpose of the Collections Act was the protection of the broader public over that of a developer party 
to an appeal. As the community is not a legal entity, the actions of the appellant in establishing the bank account 
himself under guise that the community had done so were not done with the purpose to materially mislead, nor 
was there any evidence that anyone had been materially mislead. 

The developer alleged that the impugned letter erred in suggesting that the respondent had failed to consider 
submissions received during public notification and that this decision by the respondent would "set precedent" for 
future adverse decisions. The court was amenable to accepting the rebuttal argument presented by the appellant 
that these views are commonly expressed and somewhat feared by individuals within a community when the 
approval of the development application is potentially controversial. 

The court concluded that the inaccuracies highlighted within the application by the developer, combined with any 
potential breach of the Collections Act, would not lead to any of the orders sought to be granted, as the orders 
would effectively "cut off" any potential funding for the appeal. It was outlined that this position would not change 
regardless of evidence being produced to show that the letter was sent to more than the one known recipient. 

Held 

The Application was dismissed. 
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Are two "full line" supermarkets better than one? 

Ronald Yuen | Elton Morais 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Mackay Shopping Centre Pty Ltd as Trustee for the MSC Unit Trust v Mackay 
Regional Council and Parkside Development Pty Ltd [2013] QPEC 29 heard before 
Robin QC DCJ 

August 2013 

 

 

Executive Summary 

This case involved a submitter appeal to the Queensland Planning and Environment Court (court) by Mackay 
Shopping Centre Pty Ltd as Trustee for the MSC Unit Trust (appellant) against the Mackay Regional Council's 
(council) decision to approve a development application for a material change of use for the purpose of a 
shopping centre (development application) lodged by Parkside Development Pty Ltd (co-respondent) on land 
located at 245 Bridge Road, West Mackay (land). 

Case 

This case involved a submitter appeal to the court by the appellant against the council's decision to approve the 
development application lodged by the co-respondent in respect of the land. The court had to determine whether 
the proposed development was in conflict with the Mackay City Planning Scheme 2006 (council's planning 
scheme) and Draft Mackay Regional Planning Scheme (council's draft planning scheme) and if conflict did 

exist, whether there were sufficient grounds to justify an approval despite the conflict. 

Facts 

The co-respondent lodged the development application with the council on 17 December 2009 in respect of the 
land. The proposed development was for a modern shopping centre and comprised a "full line" Coles 
supermarket (3644m2) and a range of complimentary retail shops (2022m2). The development application was 
subject to impact assessment and therefore, was publicly notified. The appellant, a commercial competitor, who is 
currently carrying out a development approval (still under construction) granted by the council for a shopping 
centre comprising a "full line" IGA supermarket (1650m2), bottle shop, speciality shops, medical centre and a 
small hotel, located approximately 500 metres to the east of the land, made a properly made submission to the 
council objecting to the proposed development. On 14 March 2012, the council issued the co-respondent with a 
decision notice approving the development application subject to conditions. 

Issues 

The issues the court was asked to determine generally related to the proposed "full line" supermarket of the co-
respondent's development application were as follows: 

 whether the proposed changes to the development application in order to comply with the evidence of the 
traffic engineers were a minor change; 

 whether there was a need for the proposed development; 

 whether the proposed development was in conflict with the Mackay, Isaac and Whitsunday Regional Plan 
(note this was rejected by his Honour, as such the matter was not properly raised or pursued by the 
appellant); 

 whether the proposed development was in conflict with the desired environmental outcomes (DEO) of the 

council's planning scheme, and if so, whether there were sufficient grounds to justify the proposed 
development, in the event of any conflict with the DEO of the council's planning scheme. 

Minor change 

The co-respondent, during the course of the hearing, sought to make changes to its proposed vehicular access 
arrangements to the proposed development, which at the time was through Wilson Street, Paradise Street and 
Bridge Road. Those changes comprised the removal of vehicular access via Wilson Street with pedestrian access 
only, the widening and signalisation of the entrance to Paradise Street and relocation of that street slightly to the 
South, now promoting access to general traffic in addition to trucks and staff vehicles (previously contemplated). 
The appellant contended that the proposed changes gave rise to a substantially different development pursuant to 
section 350 (Meaning of a Minor Change) of the Sustainable Planning Act 2009 (SPA). In this regard, the 
appellant sought to rely on the examples provided for in the Statutory Guideline 06/09 (Guideline) in contending 

that the new traffic arrangements would significantly change the distribution of traffic movements and introduce 
new impacts. 
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His Honour gave consideration to the list of identified changes within the guideline and declared that the proposed 
changes were minor, given that the proposed development would remain unchanged, no new uses giving rise to a 
substantially different development were proposed, the impacts to Wilson Street will be reduced and those to 
Paradise Street will essentially be the same and section 4.1.52 (Appeal by way of hearing anew) of the Integrated 
Planning Act 1997 (IPA) did not impede the appeal proceeding on the basis of the changes. 

Need 

The appellant through its need expert contended that the financial impact of the proposed development on the 
other centres (in addition to its own) within West Mackay would be significant. To further support its contention, 
the appellant sought to rely on evidence from a representative of the IGA (proposed to move into its centre upon 
completion), who contended that the IGA would lose considerable market share should an additional supermarket 
(in particular a "full line" Coles) be established in the area. 

The parties' need experts agreed that there would be a financial impact on the centres within West Mackay, 
should the proposed development be approved. However, it was also recognised that despite the appellant 
proposing a "full line" IGA, the proposed "full line" Coles would still provide for more choice and a wider variety of 
products for consumer to choose from, for example meats. Further, it was also recognised by the need experts 
that consumers do not ordinarily carry out all of their shopping at the one supermarket and overall there was 
sufficient need for an additional supermarket within West Mackay. 

Conflict with DEOs and sufficient grounds 

As the land was located within the Mackay Frame Locality and zoned Higher Density Residential under the 
council's planning scheme, it was asserted by the appellant that the proposed development would compromise 
the achievement of the DEOs calling for centre hierarchies and encouragement of land for residential use, and 
there were not sufficient grounds to justify an approval of the proposed development despite the conflict. It should 
be noted that having regard to the council's draft planning scheme, there were no material changes to the 
designation of the land. 

The co-respondent in reply (and council in support), contended that at the very most, there was a moderate 
conflict with the council's planning scheme (both current and draft) however, there were sufficient grounds to 
nonetheless grant an approval of the development. Those grounds were premised upon the council's planning 
scheme being overtaken by events, the council maintaining its support for the proposed development, the 
insignificant size of the supermarket (in comparison to other supermarkets and the planning scheme 
requirements), the community need for the proposed development, in particular the supermarket as it will result in 
further competition, range, choice and offer to the public and the convenient location of the land. 

Decision 

His Honour having regard to the evidence before the court found that although the proposed development 
compromised some but not all the DEOs contended by the appellant, there were sufficient grounds to justify the 
non-compliance, referring in particular to community need. 

His Honour also found that there was sufficient need for the proposed development and rejected the evidence 
from the representative of IGA, as being defeatist in nature. Rather, his Honour was of the view that the market 
share would depend on the way in which the supermarket was operated in the circumstances of its trading 
context. 

Finally, his Honour also found that the proposed development had no negative impacts, a principal established in 
the matter of Lockyer Valley Regional Council v Westlink Pty Ltd & Ors [2012] QCA 370. His Honour contended 
for an approval of the development application (as amended during the proceedings). 

Held 

The appeal be allowed but only to permit the imposition of new conditions arising from the changes to the 
development application. 
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Sufficient grounds for out of centre development 

Samantha Hall | Phoebe Bishop 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Woodman McDonald Hardware Pty Ltd v Mackay Regional Council & Ors 
[2013] QPEC 21 heard before Andrews SC DCJ 

August 2013 

 

 

Executive Summary 

This case involved a submitter appeal to the Queensland Planning and Environment Court against a decision of 
the Mackay Regional Council to approve a development application for a development permit for a material 
change of use for a Bunnings hardware store. The appellant operates a Mitre 10 hardware store and will be a 
commercial competitor of the proposed development. The Queensland Planning and Environment Court found 
that the proposed development conflicted with the relevant planning scheme but there were sufficient grounds to 
justify the council's decision to approve the proposed development, and adjourned the appeal to enable the 
parties to finalise a conditions package. 

Case 

This case involved a submitter appeal by Woodman McDonald Hardware Pty Ltd (appellant) to the Queensland 
Planning and Environment Court (court) against a decision of the Mackay Regional Council (council) to approve 
a development application by Bunnings Group Limited (Bunnings) for a development permit for a material 

change of use for a hardware store, plant nursery, catering shop and ancillary uses, and a development permit for 
a reconfiguration of one lot into four lots (proposed development) in respect of land located at 165-
179 Archibald Street, Paget in South Mackay and more particularly described as Lot 28 on SP145140 (land). 

Facts 

The proposed development consisted of a large format Bunnings hardware store with a GFA of 12,891m2 
comprising of a warehouse, plant nursery, timber trade area and a landscaped carpark. Under the Mackay 
City Planning Scheme 2006 (planning scheme) the land was located within: 

 the Mackay Frame Locality; 

 the Pioneer River (Urban) Precinct; and 

 the Industry (High Impact) Zone. 

In the above zone the proposed development was identified as impact assessable development, but was 
described, in effect, as a "consistent" use. 

The appellant submitted to the court that the appeal should be allowed and the development application should 
be refused for the following reasons: 

 the proposed development significantly conflicted with the planning scheme, including the Desired 
Environmental Outcomes, the Mackay Frame Locality Code and the Retail and Commercial Code; 

 the proposed development would result in an unacceptable loss of land zoned Industrial (High Impact); 

 the proposed development was "out of centre development" that conflicted with the centres hierarchy in the 
planning scheme and was ad-hoc development that conflicted with planning principles supporting 
consolidation of centres and a planned urban structure; 

 there were no sufficient grounds to approve the development despite the conflicts; 

 there was no economic need for the development; 

 the proposed development would have a significant adverse impact on existing and planned competing 
facilities; 

 the proposal would jeopardise the economic development, sustainability and intended role of the Paget 
precinct; 

 the proposal would cause unacceptable adverse impacts on the operation of the external road network. 
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Decision 

Conflict 

His Honour first considered whether the proposed development conflicted with the planning scheme and 
specifically, whether it conflicted with the centres hierarchy provisions of the planning scheme as an "out of centre 
development". In this respect the council and Bunnings similarly argued that while there was conflict with certain 
provisions of the planning scheme, when the planning scheme was looked at as a whole the conflict dissipated. 
His Honour noted that the council and Bunnings seemed to confuse the issue of the existence of a conflict with 
the separate issue of the significance of the conflict. He stated at [63]: 

Conflict with a provision or with several provisions of a planning scheme may not amount to conflict 
with a planning scheme. The SPA s 329(1) is concerned with a conflict with a relevant instrument 
and not with conflict with a provision of a relevant instrument ... Once conflict with a provision also 
amounts to conflict with the planning scheme then the SPA s 329(1)(b) requires the court to 
determine whether there are sufficient grounds to justify the decision. The court cannot avoid that 
duty imposed by the SPA s 329(1)(b) by classifying a conflict with the scheme as insignificant, 
insubstantial or technical. The significance of a conflict is relevant, not to the existence of a conflict 
but to the next issue which arises when performing the duty imposed by the SPA s 329(1)(b) … 

His Honour found that the proposed development represented an "out of centre" retail development which was in 
direct conflict with the maintenance of the centres hierarchy. The fact that the proposed development would have 
minimal impact on existing centres did not remove the conflict with the scheme but was relevant to the nature and 
extent of the conflict. In that respect he found that the consequences of the conflict would not only have no effect 
on the viability of other centres in the hierarchy, but it would not have a significant impact on the existing hierarchy 
of centres or cause existing centres not to function properly. Therefore the nature and extent of the conflict with 
the planning scheme in this regard was not significant. 

The second issue was whether the proposed development conflicted with the planning scheme by using land for 
large scale retailing instead of preserving it for an industrial use. His Honour found that when the relevant sections 
of Part 5, Division 16 of the planning scheme were read together it was clear that development of a non-industrial 
use such as retailing was not consistent with the overall outcomes for the area. This remained true despite the 
fact that "hardware store" was identified as a "consistent" use for the area under the planning scheme. This was 
because it had to be borne in mind that the proposed development was not simply a hardware use but also large 
scale retailing. In considering the nature and effect of the loss of the land for an industrial use, his Honour 
concluded that the loss was not unacceptable and was a minor matter to be weighed in the balance. 

Sufficient grounds 

Bunnings relied on the following grounds to justify approval of the proposed development despite any conflict with 
the planning scheme: 

(a) the planning scheme was due for review in 2014 and had been overtaken by events; 

(b) the planning scheme's failure to cater for the needs of the unanticipated population was reflected by the 
council's recent approval of various large scale retail developments on land not within the Commercial zone; 

(c) there was a need for the proposed development; 

(d) the site was ideally located for the proposed development; 

(e) the design, scale and use of the proposed development was compatible with industrial activity; 

(f) the scale of the proposed development was such that it would take up valuable "centre" land that would 
otherwise be available for more conventional retail uses; 

(g) there was a complete absence of any amenity or traffic impacts associated with the proposed development; 
and 

(h) the proposed development would deliver significant employment during construction and operation. 

His Honour accepted all of the above submissions. In regards to (g), he considered the case of Lockyer Valley 
Regional Council v Westlink Pty Ltd (2012) 191 LGERA 452 (Westlink) which determined that the absence of 

adverse effects is not a sufficient ground to outweigh a conflict with a planning scheme; but the absence of a 
negative impact or detrimental effect is a relevant consideration. In light of Westlink, his Honour found that the 
absence of amenity and traffic impacts was relevant when considering the issues raised by section 329(1)(b) of 
the Sustainable Planning Act 2009 and that it was a matter of public interest if community need could be met by 

the proposed development on the site in a manner which did not create traffic or amenity impacts. 

In relation to need, his Honour found that the main trade area would have an undersupply of retail hardware 
floorspace in 2014 and approval of the proposed development would meet that economic need with a large format 
hardware store which would also meet an existing planning need. 
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Overall, in considering the current planning scheme, his Honour found that the grounds put forward by Bunnings 
were sufficient to justify the conflicts with the planning scheme particularly because there was no centre capable 
of accommodating the proposal. His Honour also found it was appropriate to have regard to the council's Draft 
Mackay Regional Planning Scheme which had recently been published for public consultation. In relation to the 

draft planning scheme, his Honour concluded that approval of the proposed development would not sabotage 
future planning at Ooralea in which a "Specialised Centre (Homemaker Centre)" had been identified. 

Held 

The court found that the grounds were sufficient to justify the council's decision to approve the proposed 
development, but adjourned the appeal to a date to be fixed to enable the parties to make submissions as to 
appropriate conditions of approval. 
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When will inadequate on-site parking be a killer 
point? 

Samantha Hall | Edith Graveson 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Clelland & Ors v Brisbane City Council & Anor [2013] QPEC 27 heard before 
Everson DCJ 

August 2013 

 

 

Executive Summary 

This case involved a submitter appeal against a decision of the Brisbane City Council (council) to approve a 
development application made by the Zappala Family Co Pty Ltd (co-respondent) for a material change of use 
for an extension of the former Coronation Motel located at 26-20 McDougall Street Milton (proposed 
development). 

The appeal was commenced by a group of residents including Trevor Clelland, Tracey Smith, Marlene Hancock, 
Paul Kerlin, Diana Wallis, Victor Siskind, Marlene Siskind, Paul Wruck, Kerry Lawford and John Esler 
(appellants) who own units in the Coronation Residences, a 10 storey residential building located between the 

site of the proposed development and Coronation Drive. The court allowed the appeal. 

Case 

This case involved the court hearing an appeal brought by the appellants pursuant to section 462 (Appeals by 
submitters - general) of the Sustainable Planning Act 2009 (SPA). 

The primary issues on appeal were whether there were sufficient grounds to justify conflicts with the Brisbane City 
Plan 2000 (City Plan) and whether the proposed development conflicted with the provisions of the draft New City 
Plan (New City Plan) to the extent that a decision to approve the proposed development would "cut across" the 

New City Plan. 

Facts 

On 30 June 2010, the co-respondent lodged a development application with the council for a material change of 
use for a hotel including short term accommodation (within the meaning of the City Plan) on land situated at 
26-30 McDougall Street, Milton (land). On 29 February 2012, the council issued a decision notice approving the 

proposed development. 

Proposed development 

The proposed development was for a hotel with conference and meeting rooms and a hotel gymnasium located 
on level 1 and 132 rooms for short term accommodation on levels 2 - 13. The proposed development was 
intended to be constructed over the existing motel and the size of the existing basement would not be increased. 
Due to the size constraints of the existing basement, car stackers were proposed to be used to accommodate a 
proposed 56 car parks. 

The land and planning scheme provisions 

The land was located within the High Density Residential Area of the City Plan. At the time the development 
application was made, the land more particularly fell within the City Plan's Milton Local Plan (Local Plan) and the 

Local Plan's Office Precinct (Precinct 6). 

The proposed development was prima facie inconsistent with a number of provisions of the City Plan and Local 
Plan. The intent for the High Residential Area under the City Plan relevantly stated "Development will be to a 
maximum plot ratio of 1.5. Development will be no higher than 10 storeys and will address the street." In the High 
Density Residential Area the proposed development was described as "impact assessable generally 
inappropriate." 

The Local Plan's Office Precinct was intended to accommodate "medium rise office development" and short term 
accommodation was generally inappropriate. The Acceptable Solutions of the Office Precinct further provided for 
a maximum building height of 4 storeys. 

The appellants identified conflicts with Performance Criteria P15 and P16 of the Residential Design - High Density 
Code of the City Plan which required habitable spaces to avoid overlooking dwellings on adjacent land and 
maintain their ventilation and light penetration. Similar provisions constraining the bulk, scale, orientation of 
windows, noise and intrusion on privacy were contained in the Short Term Accommodation Code of the City Plan. 
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With respect to traffic impacts and parking, Performance Criterion P7 of the Transport, Access, Parking and 
Servicing Code of the City Plan relevantly provided that "the layout of development must achieve adequate 
provision for on-site vehicle parking that is clearly defined, safe and easily accessible and must be designed to 
contain potential adverse impacts within the site". 

Issues 

The appellant raised four main issues on appeal: 

1. that the proposed development was in conflict with the Milton Local Plan and the intent of the Office Precinct 
(Conflict issue one); 

2. that the proposed development conflicted with the Short Term Accommodation Code because of its density, 
bulk, scale and the impacts it would have on the amenity of the occupants of Coronation Residences including 
loss of breezes, light, noise odour, loss of privacy, and loss of sunlight and sun penetration (Conflict issue 
two); 

3. that the proposed development conflicts with the provisions of the draft New City Plan to the extent that a 
decision to approve the proposed development would "cut across" the New City Plan and offend the Coty 
Principle (New City Plan issue);5 

4. that the proposed development would have unacceptable traffic impacts and conflict with the provisions of the 
City Plan due to the inadequate provision of parking (Inadequate parking issue). 

Decision 

Conflict issues 

With respect to the conflict issues, his Honour Judge Everson noted that pursuant to section 326 (Other Decision 
Rules) of the SPA, the decision of the assessment manager must not conflict with the City Plan unless there were 
"sufficient grounds to justify the decision." 

In considering the issue of "sufficient grounds", his Honour noted that the land's inclusion in the Office Precinct of 
the Local Plan and the associated restrictions failed to take account of the pre-existing motel and other multi-
storey residential developments in the surrounding area. As such his Honour held that the restrictions on the 
subject site had been overtaken by events. 

His Honour also gave weight to development principle 2.3 of the Local Plan which relevantly provided that 
"residential environment in the Local Plan area is not characterised by the same level of peace and quiet or 
privacy as is experienced in suburban locations" and held that the evidence before the court indicated that any 
amenity concerns could be appropriated addressed by conditions. 

New City Plan issue 

With respect to the New City Plan, his Honour considered comments by Thomas J in Lewiac Pty Ltd v Gold Coast 
City Council that "it would be extraordinary if a planning strategy which was well on the way to adoption, or even 
adoption with amendment, could be frustrated by developments."6 

His Honour held that there was no obvious planning strategy in the draft Milton Neighbourhood Plan and that the 
restrictions placed on the land were contrary to the intensification of development in the surrounding area. His 
Honour also noted that the New City Plan had only recently been made available for public notification and held 
that he was not convinced that the relevant parts of the plan would remain the same once the council had 
considered public submissions. 

Inadequate parking issue 

The evidence before the court, including that of the traffic expert called by the co-respondent, indicated that the 
likely demand for parking spaces would exceed the 56 car parks contemplated by the proposed development. 

As a result his Honour found that the proposed development was in serious conflict with Performance Criterion 7 
of the Transport Access, Parking and Servicing Code. His Honour further held that there were no sufficient 
grounds to justify the approval of the proposed development and that allowing the proposed development in its 
current form would be bad planning considering the already considerable strain on parking in Milton. 

Held 

His Honour held the appeal be allowed as a consequence of the inadequate provision of parking spaces in the 
proposed development. 

 

 

                                                   
5 Coty (England) Pty Ltd v Sydney City Council (1957) 2 LGRA 117. 
6 Lewiac Pty Ltd v Gold Coast City Council (1996) 2 Qd R 266. 
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Queensland infrastructure planning and charging 
framework review – Commentary on DSDIP 
discussion paper released July 2013 

Ian Wright | Luke Grayson 

This article outlines the Queensland Department of State Development, Infrastructure and 
Planning's proposed options for the reform of the Queensland infrastructure planning and 
charging framework, identifies the implications of the reform options and suggests 
alternative reform options for consideration 

September 2013 

 

 

Introduction 

Infrastructure planning and charges reform 

On 1 July 2013, the Queensland Department of State Development, Infrastructure and Planning (DSDIP) 

released a discussion paper on the review of Queensland's infrastructure planning and charging framework 
(Discussion Paper) which contains reform proposals which will have significant financial and other policy 

implications for all local governments and their ratepayers, distributor-retailers and their shareholders and 
customers as well as developers and land owners. 

Reform timeline 

The Discussion Paper identifies three stages in the infrastructure planning and charging reform process: 

 Public consultation stage – From 1 July 2013 to 9 August 2013, the Discussion Paper is available for public 

consultation. 

 Government review and policy decision-making stage – From 9 August 2013 to late 2013, DSDIP will 

review the feedback received during the public consultation period and develop a set of reform options to be 
presented for government approval in late 2013. 

 Implementation stage – From 1 July 2014, the new framework is proposed to commence. 

Reform outcomes 

The Discussion Paper identifies the following reform outcomes against which the reform options have been 
formulated and tested.7 

 

Table 1 – Reform outcomes 

Outcome Result 

Development 
feasibility 

Makes Queensland a desirable place for the development industry to do business by: 

 linking the quantum of infrastructure charges to a development's demand for 
infrastructure; 

 minimising risks to development associated with infrastructure contributions 
(including time delays, increased holding costs and uncertainty). 

Local authority 
financial sustainability 

Supports the long-term financial sustainability of local authorities and the planning, 
delivery and maintenance of local infrastructure by local authorities. 

The framework is cost-effective and administratively simple to implement and 
maintain. 

                                                   
7 See Discussion Paper, p14. 
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Outcome Result 

Certainty The framework is simple to understand, implement and use. 

Infrastructure charges are supported by transparent published methodologies and 
charging schedules. 

Equity Only infrastructure essential for development is eligible for infrastructure contributions. 

 

Reform options 

The reform options identified in the Discussion Paper are split into three specific parts, which include the 
following: 

 Part 1: Framework fundamentals: 

- Infrastructure scope 

- Trunk and non-trunk infrastructure identification 

- Infrastructure planning. 

 Part 2: Charges mechanisms: 

- Capped charges 

- Planned charges. 

 Part 3: Framework elements: 

- Conditions 

- Offsets and refunds 

- Credits 

- Infrastructure agreements 

- Dispute resolution 

- Deferred payment. 

The Discussion Paper identifies, for each element, a status quo option involving the retention of the current 
system with its attendant issues as well as options which seek to address the identified issues with the current 
framework. 

Themes of paper 

This paper aims to address the following:  

 The policy basis for infrastructure contributions. 

 The elements of the current infrastructure planning and charging framework to be subjected to reform. 

 The issues identified and proposed reform options for each element of the current framework. 

 The potential implications arising from each reform option. 

 Alternative reform options to address the issues of the current framework. 

Infrastructure contributions 

Types of infrastructure contributions 

Infrastructure contributions are financial, work or land contributions for infrastructure related to development. 

Financial contributions for infrastructure come in various forms but there are essentially 4 types:8 

 User pays levy – a payment to an infrastructure authority for planned infrastructure benefitting the 

development. 

 Impact mitigation levy – a payment to an infrastructure authority to make good the unanticipated adverse 

effects of development on planned infrastructure. 

                                                   
8 Wellham K and Spiller M (2012) Urban Infrastructure: Finance and Management, Wiley Hoboken, p138. 
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 Development standard levy – a payment to the community to make good the adverse effects of 

development not complying with a development standard; for example a payment to a local government in lieu 
of the provision of on-site car parking spaces for a development to be used for the provision of a public 
parking facility by the local government. 

 Betterment levy – a payment to the community for the development of higher and better uses on a site. 

The characteristics of each financial contribution is summarised in Table 2.9 

Table 2 – Financial contributions 

Financial contribution Apportionment principle Implementation mechanism 

User pays levy User pays principle – Payment in 
accordance with a development's 
projected share of usage of planned 
infrastructure 

Charges are levied by a notice or 
development approval condition in 
accordance with a charging instrument 
that relates to an infrastructure planning 
instrument 

Impact mitigation levy Exacerbator pays principle – Developer 
pays 100% of additional costs of 
additional or changed infrastructure 

Payments are imposed in a development 
approval condition 

Development standard 
levy 

Inclusionary zoning principle – Developer 
pays 100% of the costs to comply with a 
development standard 

Negotiated infrastructure agreement 

Betterment levy Value uplift principle – Percentage of 
uplift attributable to granting additional 
use rights 

Negotiated infrastructure agreement 

The Discussion Paper is primarily focussed on changes to Queensland's infrastructure charges framework which 
is a user pays levy. The Discussion Paper indicates that the following provisions of the Sustainable Planning Act 
2009 (SPA) are to be retained: 

 The conditions powers under section 650 of the SPA for the additional cost impact for out of sequence or 
inconsistent development.10 

 Infrastructure agreements can be used to implement a development standard levy and a betterment levy.11 

Efficient charging for urban infrastructure 

In considering the Discussion Paper and the proposed reform options, regard should be had to the key findings 
and recommendations in respect of the efficient charging for urban infrastructure.12 

 Charges should, wherever possible, reflect any significant locational differences in the costs of providing urban 
infrastructure. Where they cannot do so, they should at least seek to avoid systematic locational bias [chapter 
B3, section 3.4]. 

 While it is not necessary to charge explicitly for costs that are common to all developments to transmit efficient 
location incentives within cities, cost recovery is desirable for reasons of efficient resource management and 
decision making in relation to the provision of new infrastructure [chapter B3, section 3.5]. 

 Because efficiency in pricing has more than one dimension, it will usually be necessary to employ a number of 
charging instruments simultaneously. Developer charges are well-suited to reflecting variations in costs by 
location and in some respects may be preferred to periodic access charges for that purpose. Charges for use 
are probably best matched with marginal costs of supplying the service (including congestion costs, broadly 
defined) [chapter B3, section 3.4]. 

 Where there is genuine excess capacity, it is important that use of it not be discouraged by prices that exceed 
the costs of supply. New (and existing) users should be charged at levels that ensure that capacity is 
appropriately used [chapter B3, section 3.5]. 

 Present methods of charging for infrastructure services are often not sufficiently reflective of locational cost 
differences. There is too much reliance on averaging or uniformity in all forms of charging. In addition: 

                                                   
9 Ibid, p139. 
10 See Table 12, Reform Options 1 and 2 of the Discussion Paper. 
11 See sections 7.5.3 and 8.1.3 of the Discussion Paper. 
12 Industry Commission (1993) Taxation and Financial Policy Impacts on Urban Settlements, Australian Government Publicity 

Service, Canberra. 
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- property values have no necessary relationship to costs of providing urban services such as water and 
sewerage, and the practice of using them as a basis for charging should end [chapter B4, section 4.7]; 

- road authorities should be allowed to levy clearly identified charges on developers to cover the costs of 
providing and improving higher level roads attributable to new developments [chapter B4, section 4.3]. 

 In attempting to assess whether public infrastructure charging encourages expansion of settlement at the 
urban fringe, the Commission found: 

- for most categories of infrastructure, the detailed information needed for a definitive analysis is not 
available; 

- in the one case – hydraulic services – where available data permitted a quantitative assessment for 
Melbourne and Sydney, the existence of a significant inducement to fringe location was not confirmed; 

- in most other cases, when all relevant factors are considered, it is difficult to judge whether net 
subsidisation of the urban fringe is likely, let alone the magnitudes involved. What is clear is that 
assessments which do not properly account for subsidies to established urban areas will generally 
overstate any inducement to fringe location, especially for social infrastructure [chapter B4, section 4.7]. 

 Lack of information is a fundamental obstacle to reform of infrastructure charging and better asset 
management. Public sector providers of urban services should be required to compile and publish annually 
the costs, revenues and charging structures associated with development in different areas within their 
administration. Information is also urgently needed on the value and condition of existing infrastructure 
throughout the cities [chapter B6, sections 6.1 and 6.7]. 

Infrastructure scope 

Current framework 

Local governments and distributor-retailers may require infrastructure contributions for development infrastructure 
which is defined as follows:13 

development infrastructure means— 

(a) land or works, or both land and works, for— 

(i) urban and rural residential water cycle management infrastructure, including 
infrastructure for water supply, sewerage, collecting water, treating water, stream 
managing, disposing of waters and flood mitigation, but not urban and rural residential 
water cycle management infrastructure that is State infrastructure; or 

(ii) transport infrastructure, including roads, vehicle lay-bys, traffic control devices, dedicated 
public transport corridors, public parking facilities predominantly serving a local area, 
cycle ways, pathways, ferry terminals and the local function, but not any other function, 
of State-controlled roads; or 

Note— 

The chief executive administering the Transport Infrastructure Act may make guidelines, 
including guidelines defining the local function of State-controlled roads. 

(iii) public parks infrastructure supplied by a local government, including playground 
equipment, playing fields, courts and picnic facilities; or 

(b) land, and works that ensure the land is suitable for development, for local community facilities, 
including, for example— 

(i) community halls or centres; or 

(ii) public recreation centres; or 

(iii) public libraries. 

In particular a local government is empowered to: 

 prepare a local government priority infrastructure plan which identifies development infrastructure as trunk 
infrastructure;14 

 levy an infrastructure charge (a user pay levy) for the provision of trunk infrastructure;15 

 require, by a development approval condition, a financial contribution (an impact mitigation levy) for the 
additional cost of trunk infrastructure;16 and 

                                                   
13 See schedule 3 of the Sustainable Planning Act 2009. 
14 See section 85 of the Sustainable Planning Act 2009 and Statutory guideline 01/11 – Priority Infrastructure Plans, p7. 
15 See section 629 of the Sustainable Planning Act 2009. 
16 See section 650 of the Sustainable Planning Act 2009.  
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 require, by a development approval condition, the provision of work and land contributions for trunk 
infrastructure and work contributions for non-trunk infrastructure.17 

In South-East Queensland, distributor-retailers are given the same powers in respect of water supply and 
sewerage infrastructure.18 

Reform option 

The Discussion Paper identifies that local governments are requiring infrastructure contributions for development 
infrastructure which is not essential to or does not directly benefit development but has a broader community 
benefit. 

This contention is in conflict with the Productivity Commission's key findings and recommendations for the 
efficient charging for urban infrastructure identified above. This contention also does not take account of the fact 
that in preparing a priority infrastructure plan a local government will have established a nexus between a 
development in a particular area and the small cumulative impacts of such development on higher order 
infrastructure. As the Queensland Planning and Environment Court has observed in the context of infrastructure 
charges for road transport infrastructure:19 

If every miniscule or insignificant or sub-5 percent (or some other percentage) impact is 
disregarded, costs that in principle should be chargeable against developments will be foregone, 
but the aggregation of the impacts of developments, all of which escape a charge, will undoubtedly 
require expenditures from public resources to provide the necessary new infrastructure (quite apart 
from giving "free" access to existing infrastructure). 

The Discussion Paper proposes that infrastructure contributions be limited to essential infrastructure for 
development only; with non-essential infrastructure for development to be funded through other revenue sources 
unless provided for in an infrastructure agreement. 

The significant differences between development infrastructure and essential infrastructure, which are 
summarised in Table 3, include the following: 

 Water supply and sewerage infrastructure – Dams and other instream storages and pipes below 200 mm 

are excluded. 

 Stormwater quantity and quality infrastructure – On site treatment, bank and shore protection and flood 

mitigation infrastructure is excluded. 

 Road transport infrastructure – Higher order roads such as arterial and sub-arterial roads and the local 

function of State-controlled roads are excluded whilst some significant items of road transport infrastructure 
such as noise and light barriers, fauna management crossings, traffic barriers and fencing appear to be 
excluded. 

 Public transport infrastructure – Bus, taxi, ferry, off-road pedestrian path and off-road bicycle infrastructure 

are excluded. 

 Park infrastructure – Park areas are limited to 2 ha per 1,000 persons and embellishments are excluded. 

 Community facilities – Land areas are limited to 2 ha per 1,000 persons. 

Table 3 – Comparative analysis of development infrastructure and critical infrastructure 

Development infrastructure 
(Schedule 3 SPA) 

Essential 
infrastructure 
(Appendix 4 

Discussion Paper) 

Significant exclusions 

Urban and rural residential water cycle management infrastructure 

Water supply infrastructure 
  treatment facilities not funded from other 

sources such as rates or utility charges 

 dams and instream storages 

 pipes with diameter below 200 mm 

 it is uncertain whether land for water 
supply and sewerage infrastructure is 
included 

Sewerage infrastructure 
 

Collecting water 
  offsite stormwater quality and quantity 

                                                   
17 See sections 626 and 626A of the Sustainable Planning Act 2009. 
18 See chapter 9, part 7A, division 5, subdivisions 1 and 2 of the Sustainable Planning Act 2009. 
19 Hickey Lawyers v Gold Coast City Council [2005] QPEC 22, 29. 
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Development infrastructure 
(Schedule 3 SPA) 

Essential 
infrastructure 
(Appendix 4 

Discussion Paper) 

Significant exclusions 

Treating water 
 

 bank and shore protection 

 flood control 
Stream managing 

 

Disposing of waters 
 

Flood mitigation 
 

Transport infrastructure 

Roads 
  arterial and sub-arterial roads 

 noise and light barriers 

 traffic barriers 

 fauna management crossings 

 landscaping and street trees 

 fencing 

Vehicle lay-bys 
 

Traffic control devices 
 

Dedicated public transport 
corridors 

  public transport infrastructure  

Public parking facilities 
predominantly serving a local 
area 

 

Cycle ways 
 

Path ways 
 

Ferry terminals 
 

Local function of State-
controlled roads 

  State-controlled roads 

Public parks infrastructure supplied by local government 

Land 
  park embellishments 

 land limited to 2 ha/1,000 persons (thereby 
limiting metropolitan and district sports and 
recreation parks) 

Playground equipment 
 

Playing fields 
 

Courts 
 

Picnic facilities 
 

Community facilities land for local government 

Land 
  land limited to 2 ha/1,000 persons 

 

Implications of reform option 

The reform option will have the following implications: 

 Capital funding gap – The limitation of infrastructure contributions to development infrastructure which is 

essential infrastructure will reduce infrastructure charges and other infrastructure contributions for 
development. The costs of development infrastructure which is non-essential infrastructure will remain thereby 
creating a funding gap for non-essential infrastructure which will have to be funded by local governments and 
distributor-retailers from other revenue sources. 

 Rural and regional development – The exclusion of rural arterial and sub-arterial roads which connect 

regional growth areas and cities and towns will significantly impact on the ability of rural and regional 
governments to provide road transport infrastructure necessary for agriculture, mining and urban areas. 
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 On site stormwater infrastructure – The limitation of essential infrastructure to only on site stormwater 

treatment to a standard of non-worsening will have the following implications:  

- the conditioning of development to prevent basic common law nuisances on adjoining properties will be 
potentially subject to an offset or refund; 

- the provision of on-site stormwater treatment will be encouraged at the expense of regional treatment 
resulting in high maintenance and replacement costs and increased risks to public health and safety. 

 Hydraulically constrained development – The exclusion from essential infrastructure of water supply and 

sewerage pipes below 200 mm which currently comprise parts of the trunk water supply and sewerage 
infrastructure networks will not only result in less revenue from planned charges but also the exclusion of 
these items from infrastructure plans and Netserv plans will constrain the development of hydraulically 
constrained land. 

 Access constrained development – The exclusion of arterial roads from essential development will limit the 

development of access constrained land in growth areas where the interim construction of an arterial or sub-
arterial road (being at least the first carriageway) is necessary to allow for a local road function for 
development access purposes. 

 Flood constrained development – The limitation of essential infrastructure to on-site stormwater quantity 

and quality treatment will limit the development of capacity constrained land requiring off-site treatment to 
enable development. This will be particularly the case in infill areas and fringe areas within riverine and coastal 
floodplains. 

 Lower social infrastructure standards – The limitation of park and community facility areas to half of that 

provided for in the Queensland State Guideline for Social Infrastructure Planning (Implementation Guideline 
No 5) and the exclusion of embellishments will result in a significant lowering of social infrastructure standards 
especially in the context of the current trends for smaller lot sizes and reduced private open space. As the 
Productivity Commission has previously noted “There is now an expectation in the community that social 
infrastructure will be provided or made available for new development”.20 

 Lower amenity and environmental standards – The scope of the listed essential infrastructure represents a 

lowering of urban amenity and environmental standards particularly in terms of the exclusion of off-site 
stormwater quality treatment, fauna management crossings and noise and light barriers for road transport 
infrastructure and public transport infrastructure in particular off road pathways and cycleways and public 
parking facilities. 

 Different development settings – The list of essential infrastructure does not take account of different 

development settings such as rural areas, regional cities and towns, existing urban areas and growth areas 
whether it be infill or greenfield. The exclusion of work for arterial and sub-arterial roads in an urban area 
context may be reasonable but appears inappropriate in a greenfield or infill growth area. 

 Uncertain scope of infrastructure items – The scope of the list of essential infrastructure is uncertain 

particularly in relation to the following:  

- Road transport infrastructure – where it is uncertain whether road transport infrastructure where it is not 

clear that it includes elements of roads such as noise and light barriers, fauna management crossings, 
traffic barriers and fencing. 

- Water supply and sewerage infrastructure – where the qualification in respect of “treatment facilities not 
funded from other sources such as rates or utility charges” is unclear in its intent. 

 Strategic infrastructure planning, budgeting and delivery – If a local government is not required to include 

development infrastructure such as arterial and sub-arterial roads, off road pedestrian paths and cycleways, 
bus corridors and metropolitan and district parks in its infrastructure plan, then local governments may decide 
not to plan for infrastructure in its infrastructure plan or provide for it in its capital works program, long term 
financial plan and budgets due to funding limitations with the resulting social, environmental and financial 
costs evident in the past. 

 Land use and infrastructure integration – The limited scope of essential infrastructure will discourage the 

integration of land use and infrastructure outcomes and encourage a fragmented approach to urban 
development which will be less efficient. 

 Increased use of infrastructure agreements – The limited scope of essential infrastructure in the context of 

the limitation of development approval conditions to trunk and non-trunk essential infrastructure, will inevitably 
lead local governments and distributor-retailers to require infrastructure agreements for the provision of 
infrastructure contributions for non-essential infrastructure. 

 Public policy considerations – The reform option is in clear conflict with the Productivity Commission's key 

findings and recommendations for the efficient charging of urban infrastructure, particularly in terms of higher 
level roads. 

                                                   
20 Industry Commission (1993) Taxation and Financial Policy Impacts on Urban Settlement, Australian Government Publishing 

Service, Canberra, p100. 
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Alternative reform option 

In order to address the implications of the identified reform options the following alternative reform option is 
suggested: 

 Essential infrastructure list – A list of essential infrastructure should be prepared which provides for the 

following: 

- a broader scope of essential infrastructure; 

- the specification of items within each category of essential infrastructure to avoid variations in 
interpretation; 

- variations in the items of essential infrastructure to accommodate different development settings. 

 Road transport infrastructure – Essential infrastructure should at least include land contributions for arterial 

and sub-arterial roads in existing urban areas and land and work contributions for arterial and sub-arterial 
roads in urban growth areas (infill and greenfield) and rural and regional areas. 

 Public transport infrastructure – Essential infrastructure should include land and work contributions for off 

road pedestrian paths and cycleways and public parking facilities and land contributions for bus corridors. 

 Public parks and community facilities infrastructure – Essential infrastructure should include work 

contributions for basic recreation park embellishments as well as land requirements for park and local 
community facilities which accord with the State Government Implementation Guideline No. 5. 

Identification of trunk and non-trunk infrastructure 

Current framework 

Local governments and distributor-retailers are empowered to identify development infrastructure as trunk 
infrastructure in an infrastructure planning instrument. Development infrastructure not identified as trunk 
infrastructure is non-trunk infrastructure. 

Infrastructure planning instruments of local governments have included an infrastructure charging plan, planning 
scheme policies, adopted infrastructure charges resolution and priority infrastructure plan. Distributor-retailers are 
empowered to prepare a Netserv plan for trunk water supply and sewerage infrastructure. 

The identification of development infrastructure as trunk infrastructure is important in the following respects: 

 Infrastructure charges – Prior to the implementation of the maximum adopted charges regime, infrastructure 

charges were calculated based on an incremental cost methodology for the provision of trunk infrastructure. 

 Additional trunk infrastructure costs (impact mitigation levy) – Development approval conditions can 

require additional trunk infrastructure costs for out of sequence or inconsistent development. 

 Trunk infrastructure land and work conditions – In kind contributions for trunk infrastructure are required to 

be offset against infrastructure charges and to be refunded if the value of the in kind contribution exceeds the 
infrastructure charge. 

 Non-trunk infrastructure land and work conditions – Development approval condition powers for land and 

work contributions are more limited in the case of non-trunk infrastructure. 

Reform option 

The Discussion Paper identifies that local governments are not recognising unidentified development 
infrastructure which is shared with existing or future development as trunk infrastructure with the effect that offsets 
and refunds are not applicable to shared development infrastructure. 

The Discussion Paper proposes the following reform options: 

 Standard specifications for trunk infrastructure – A Ministerial guideline for the preparation of an 

infrastructure plan is to provide minimum standard specifications for the identification of trunk infrastructure in 
an infrastructure plan. 

 Trunk infrastructure definition – Essential infrastructure is to be trunk infrastructure if it satisfies any of the 

following: 

- essential infrastructure identified in an infrastructure plan; or 

- essential infrastructure which meets the minimum standard specification for trunk infrastructure in the 
Ministerial guideline; or 

- essential infrastructure which provides a trunk function in that it: 

 facilitates development of other existing serviced premises by enabling increased development or 
overcoming deficiencies; 

 links a group of premises to identified trunk infrastructure; or 
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 would be identified as trunk infrastructure if the demand and development pattern was known at the 
date of the infrastructure plan. 

Implications of reform option 

The reform option materially increases the scope of trunk infrastructure to which offsets and refunds apply by 
including unplanned essential infrastructure which meets minimum standard specifications or otherwise performs 
a ‘trunk function'. 

Whilst the reform option responds to stakeholder issues by providing increased flexibility for developers to have 
unplanned essential infrastructure recognised as trunk infrastructure, the reform option will have the following 
implications for local governments and distributor-retailers: 

 Planned infrastructure charges misaligned – The identification of deemed trunk infrastructure will result in 

a misalignment of planned charges in that they are only related to the establishment cost of trunk 
infrastructure identified in the infrastructure plan. As such planned infrastructure charges will in effect be 
undercharging for the cost of trunk infrastructure (identified and deemed). 

 Offset reduction of infrastructure charges – Infrastructure charges intended to fund the trunk infrastructure 

identified in the infrastructure plan will be reduced by offsets for deemed trunk infrastructure thereby reducing 
the infrastructure charges available to fund identified trunk infrastructure. 

 Reduced refunds for identified trunk infrastructure from infrastructure charges – The reduction of 

infrastructure charges from offsets for deemed trunk infrastructure will reduce the infrastructure charges 
available for refunds for developers which have provided identified trunk infrastructure thereby adversely 
impacting on the delivery of the identified trunk infrastructure for development consistent with the infrastructure 
plan. 

 Out of sequence and inconsistent development subsidised – The requirement to provide offsets and 

refunds for unplanned infrastructure to service development which is outside of a priority infrastructure area or 
is otherwise inconsistent with the planning assumptions of a priority infrastructure plan will undermine strategic 
land use and infrastructure planning and result in inefficient land use patterns which are being subsidised by 
local government ratepayers and distributor-retailer customers. Furthermore the current conditioning powers in 
sections 650-652 of the SPA provide for refunds for additional trunk costs to be conditioned on development 
which is inconsistent with the planning assumptions in a priority infrastructure plan. 

 Increased maintenance and replacement burden – The provision of subsidised out of sequence and 

inconsistent development will impose additional maintenance and replacement costs on local governments 
and distributor-retailers for infrastructure that is not required or is provided prematurely. 

 Strategic planning and development assessment – The financial implications of approving development 

requiring the provision of deemed trunk infrastructure which will accrue offsets and potential refunds will 
introduce significant uncertainty in the development approvals process which will result in local governments 
adopting a conservative approach in its strategic planning and development assessment which will otherwise 
limit economic development.  

Alternative reform option 

The stakeholder issues and implications for local governments and distributor-retailers may be addressed by an 
alternative reform option in which an item of essential infrastructure is defined as trunk infrastructure if it: 

 is identified in an infrastructure plan; or 

 meets the minimum standard specifications for trunk infrastructure and satisfies any of the following: 

- is an alternative to an item of infrastructure in the infrastructure plan or Netserv plan; 

- allows for the removal of an item of trunk infrastructure from the infrastructure plan or Netserv plan; 

- allows for the delayed provision of an item of trunk infrastructure beyond the planning horizon of the 
infrastructure plan or Netserv Plan; 

- is reasonably likely to have been included in the infrastructure plan had detailed network planning for the 
planned development been undertaken as part of the preparation of the infrastructure plan or Netserv plan. 

The alternative reform option increases the scope of trunk infrastructure for developers whilst providing 
reasonable certainty to local governments and distributor-retailers in relation to the financial liability of future 
offsets and refunds. 

Infrastructure planning 

Current framework 

Under the current framework, local governments and distributor-retailers are required to provide detailed long-
term plans for the delivery of infrastructure through the introduction of a priority infrastructure plan and Netserv 
plan, respectively. With the introduction of the maximum infrastructure charges framework in 2011, the detail 
required in a priority infrastructure plan or Netserv plan was reduced.  
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Reform option 

The Discussion Paper identifies stakeholder issues as relating to the onerous and time consuming amendment 
process for a priority infrastructure plan and Netserv plan and the limited detail now required in a priority 
infrastructure plan and Netserv plan resulting in a lack of clarity and consistency in infrastructure conditioning, 
offsetting, refunding and infrastructure agreement processes. 

The Discussion Paper proposes a reform option with the following elements: 

 Infrastructure plan – Local governments are required within two years to include in their planning schemes 

an infrastructure plan which contains a similar level of detail to that required in a priority infrastructure plan 
prior to the introduction of the maximum adopted charges regime but with the option of either:  

- including a cost apportionment methodology and applying planned charges; or  

- not including a cost apportionment methodology and applying capped charges. 

 Netserv plans – A review of the Netserv plan requirements under the South East Queensland Water 
(Distribution and Retail Restructuring) Act 2009 is to be undertaken by DSDIP in collaboration with the 
Department of Energy and Water Supply. 

 Standardisation – Infrastructure plans are proposed to be standardised in three ways: 

- Cost apportionment methodology – This proposal involves adopting a standardised methodology for 
apportioning the cost of trunk infrastructure to future demand which may include one of the following 
identified methodologies: 

 average cost methodology – the total existing and future cost of infrastructure is divided by the total 
existing and future demand for the infrastructure to calculate a cost per demand unit for an area; 

 incremental cost methodology – the future cost of infrastructure to service future demand is divided by 
the future demand. 

- Standard schedule of works model – This proposal involves adopting a standard approach and format for 

the calculation and presentation of data in schedule of works spreadsheets. Draft templates are available 
for download on the DSDIP's website at www.dsdip.qld.gov.au/forms-templates/infrastructure-
charges.html. 

- Standard demand generation rates – This proposal involves adopting a standardised approach to 

calculating infrastructure demand to appropriately apportion the cost of infrastructure between 
developments. The proposed process involves: 

 determining the total planned demand in each network service area; 

 determining the total infrastructure cost for each area; 

 determining the average cost per demand unit by dividing the total cost by the total demand; 

 testing the corresponding demand generation table against this information to ensure that demand 
generation rates are accurate. 

 Third party review – Infrastructure plans are proposed to be subject to third party review with the results of 

the review being further reviewed by the State government.  

 Transitional arrangements: 

- Prior to the adoption of a new infrastructure plan, relevant development approval conditions are to be 
assessed on a case by case basis to ensure compliance with the new system. 

- Local governments will be given a set period (stated to be two years) within which an infrastructure plan or 
Netserv plan is to be prepared. 

- Local governments will be required to attach a compliant infrastructure plan to a planning scheme within a 
year of the planning scheme's adoption. This recognises the practicality that infrastructure plans (including 
planned charges) can only be resolved after the land use policy issues in a planning scheme have been 
finalised. 

- A local government or distributor-retailer which has not prepared an infrastructure plan or Netserv plan will 
be able to condition the provision of essential infrastructure (presumably under the more limited non-trunk 
infrastructure condition powers) but will be limited to applying capped charges. 

Implications of reform option 

The reform option addresses the stakeholder issues without having significant implications for local governments 
and distributor-retailers given that they are provided with the option of implementing a cost apportionment 
methodology and applying planned charges or not implementing a cost apportionment methodology and applying 
capped charges. 

http://www.dsdip.qld.gov.au/forms-templates/infrastructure-charges.html
http://www.dsdip.qld.gov.au/forms-templates/infrastructure-charges.html
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In relation to the proposed cost apportionment methodology, economic theory tells us that resources will be 
allocated efficiently when prices are equal to the marginal costs being the costs associated with an increment in 
supply - the cost of producing one more widget or the cost of providing roads for one additional subdivision or 
water pipes to one more housing development. A marginal cost methodology therefore reflects true cost pricing 
as marginal costs will take account of urban form matters such as location, density, local context and type.21 

However implementing marginal cost pricing can be complex and difficult to estimate and to allocate to users. A 
practical alternative is an “average incremental cost approach” which combines marginal and average cost pricing 
and involves allocating each element of cost to a particular incremental decision that results in the provision of a 
service and then to assign to each additional user the increased cost attributable on average to their usage.22 

Alternative reform option 

The following alternative reform options are suggested: 

 Cost apportionment methodology – The cost apportionment methodology should satisfy the following: 

- Marginal cost – be based on a marginal cost approach where possible or an average incremental cost 
approach where marginal cost pricing is not possible. 

- Flexibility – be capable of variation between local governments (given their differing development settings) 

and between trunk infrastructure networks. 

 Standard construction indexes and contingencies – The State should also identify standard construction 

indexes, contingencies and administration costs for use in infrastructure plans and Netserv plans in addition to 
the proposed standardised land valuation methodology. 

 Standard schedule of works – The standardised schedules of works may be too simplistic to reflect more 

sophisticated and flexible infrastructure charges models and as such, should not be mandated. 

 Standard demand generation rates – The mandatory use of standard demand generation rates does not 

take account of different development settings and as such, should not be mandated. 

Capped charges 

Current framework 

When levying infrastructure charges, local governments are currently limited to levying charges less than or equal 
to the relevant maximum adopted charge specified in the State Planning Regulatory Provision (Adopted Charges) 
2012. This system of capping charges to a clear maximum amount provides a measure of certainty to the 
infrastructure charges framework. 

Reform option 

The key issues identified in the Discussion Paper in relation to the current system of capped charges include: 

 No link between infrastructure charge and demand – The demand metric (number of bedrooms or GFA) 

doesn't necessarily reflect the infrastructure demand created by the development and there is little link 
between the charge and the demand. 

 Better alignment of categories with land use – Charge categories need to be better aligned with types of 

land use to better reflect demand for infrastructure. 

 Higher charges on non-residential development – Non-residential development types may currently be too 

heavily charged on the basis of the attribution of a high degree of traffic generation to these types of 
development. 

The Discussion Paper does not propose any reform options for capped charges as an analysis is to be completed 
by 31 January 2014. However the Discussion Paper identifies that the analysis is proposed to: 

 quantify the impacts of the final reforms on current capped charges and implement appropriate amendments; 

 consider differentiating charges on the basis of location and type of development; 

 take place concurrently with the implementation phase of other aspects of the reform; 

 consider the financial sustainability of local governments and impacts on the feasibility of development; 

 involve consultation with local governments and other stakeholders; and 

 consider the appropriateness of the current degree of traffic generation attributed to non-residential 
development. 

                                                   
21 Blais, P (2010) Perverse Cities, UBC Press, p163. 
22 Blais, P (2010) Perverse Cities, UBC Press, p173. 
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The Discussion Paper outlines three options for differentiation of capped charges:  

 Statewide charges – It is identified that whilst this option is administratively simple, it does not accommodate 

regional variations in development and infrastructure delivery costs.  

 Location based differentiation – It is identified that greenfield development may require more new 

infrastructure in comparison to infill development although DSDIP analysis indicates that the differences are 
small. 

 Development type differentiation – The issues and corresponding possible solutions specified in the below 

table are to be further considered in relation to the refinement of the capped charges categories: 

Table 4 – Issues with capped charges 

Development type Identified issue for the 
development type 

Proposed solution for the 
identified issue 

Residential 

Dormitory-style 
accommodation 

Charges are currently being levied 
on a per-bedroom basis which is 
often inappropriate for this type of 
development 

Levy charges on a per-bed basis, 
rather than per-bedroom 

Retirement facilities Maximum charges currently 
equivalent to a dwelling house 
which may overstate the 
infrastructure demand 

No solution proposed at this time 

Non-
Residential 

Warehouses and 
residential care 
facilities 

Current system of charges often 
overstates the infrastructure 
demand 

No solution proposed at this time 

Education facilities Charges are currently being levied 
on a GFA basis of assessment 

Schools Regulatory and Financial 
Reform Sub-Committee has 
issued a recommendation that 
charges move to a per-student 
basis of assessment 

 

Implications of reform option 

The proposed review of capped charges should take account of the Productivity Commission's key findings and 
recommendations in respect of the impacts of charging reforms:23 

 While the incidence of developer charges and other contributions at any particular time will depend on the 
characteristics of the market, it is most likely in the longer term that they will fall on purchasers of developed 
land [chapter B5, section 5.1]. 

 In principle the timing of charges should make little difference to the burden of finance; in practice it may do so 
because of mechanical lending rules used by banks, the uncertainty created by the potential for public 
authorities to alter future charges, and government guarantees on the borrowings of public authorities [chapter 
B5, section 5.1]. 

 Statistical analysis conducted by the Commission suggests that the consumption of urban land in aggregate is 
not very responsive to changes in its price (and hence to changes in infrastructure charges). However this 
does not preclude changes occurring in the pattern of land use within cities, as illustrated by additional 
modelling undertaken by the Commission. Eventual impacts would depend upon the flexibility of land use 
restrictions and adjustment costs [chapter B5, section 5.2]. 

 The mix of people's income levels, household types and ages in the different parts of major cities suggests 
that the effects of reforms which led to higher charges would not fall disproportionately on any identifiable 
community group [chapter B5, section 5.3]. 

 The provision of subsidised urban infrastructure, or concessional charging for it, is not an efficient means of 
meeting equity objectives. Practical measures to shield deserving categories of people from hardship are 
better directed to them as people, rather than to the areas where they are thought to live, or to the city-wide 
networks of urban services they use [chapter B5, section 5.3]. 

                                                   
23 Industry Commission (1993) Taxation and Financial Policy Impacts on Urban Settlement, Australian Government Publishing 

Service, Canberra. 
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 Charges for existing households should be examined as part of any reform of pricing structures. It would be 
equitable for established residents to at least face charges that matched the cost of replacing infrastructure 
required to service them [chapter B5, section 5.3]. 

Alternative reform option 

Whilst planned charges are a better public policy instrument than capped charges for the reasons outlined by the 
Productivity Commission, if capped charges are to be retained then the following alternative reform options are 
suggested: 

 Location based differentiation – Capped charges which reflect different location settings such as existing 

urban areas, growth areas (infill and greenfield) and rural and regional areas. 

 Development type differentiation – Non-residential development is charged against floor area on the theory 

that floor area reflects occupancy and that this is what drives capacity-related costs. However floor space 
reflects occupancy quite poorly given that floor space per employee varies so much between types of non-
residential development. It is suggested that types of densities for each type of development be used to 
construct an estimate of square metres of land area per employee for each category of use. This methodology 
has the significant advantages of better pricing for marginal costs and of encouraging the densification of 
development.24 

 Proportional amount for distributor-retailers – A methodology needs to be established to calculate the 

proportionate amount of a capped charge for water supply and sewerage infrastructure networks for 
distributor-retailers and local government infrastructure networks. 

 Distributor-retailer institutional financial arrangements – The reduced revenue from capped charges as a 

result of the limitation of essential infrastructure, the deeming of unplanned trunk infrastructure and more 
expensive offset and refund policies, will have significant financial implications on distributor-retailers who are 
required to provide a return to shareholder local governments and whose utility charges are regulated. In the 
absence of considered reform, it is inevitable that distributor-retailers will have to reduce their capital and 
operating budgets to adjust to the reduced revenue environment or increase debt levels or reduce returns to 
shareholding local governments. 

Planned charges 

Current framework 

The current framework has prohibited local governments from adopting infrastructure charges above the 
maximum adopted infrastructure charges. 

However, some local governments, principally in high growth areas, have requested the ability to adopt 
infrastructure charges above the capped charges.  

Reform option 

The Discussion Paper proposes the following reform option: 

 Capped charges – These are to be retained as the default option for the levying of infrastructure charges 

where a local government prepares an infrastructure plan not incorporating a cost apportionment 
methodology. 

 Planned charges – These are to be adopted where a local government prepares an infrastructure plan 

incorporating a cost apportionment methodology and the resulting planned charges are subject to a third party 
review assessment process and are approved by the Minister. 

The proposed process involves the following four stages: 

 Local government assessment – The local government decides whether or not to levy a planned charge. 

 Local government financial analysis – This stage involves the following steps: 

- Step 1 – Network review:  

 The local government reviews the asset management plan and infrastructure plan to determine the 
cost profile for delivery of the infrastructure network. 

- Step 2(a) – Review infrastructure scope:  

 The local government estimates the future approach with respect to infrastructure development. 

 If this approach would not be financially sustainable, the assessment in step 2(b) is undertaken. 

- Step 2(b) – Financing options: 

 The local government identifies the funding shortage and the possibility of the local government 
financing the infrastructure itself. 

                                                   
24 Blais P (2010) Perverse Cities, UBC Press Vancouver, p180-181. 
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- Step 3 – Impact analysis: 

 Using the information identified above, an assessment of the impact on local government financial 
sustainability is undertaken. 

 It is proposed that the Queensland Treasury Corporation be authorised to undertake a review of this 
assessment. 

 Development feasibility analysis – This stage involves the following steps: 

- Step 1 – Feasibility assessment: 

 The local government identifies areas impacted by the proposed infrastructure charges, assesses the 
impact within those areas on the goal of development feasibility and prepares a report. 

- Step 2 – Third party review: 

 The local government provides the report prepared in Step 1, in addition to relevant further information, 
to an independent third party who is to review the information, conduct further research and testing and 
issue a binding recommendation. 

 Under this proposal there would be no right for an individual developer to appeal a planned charge on 
the basis that it makes their proposed development unfeasible, as the planned charge is to apply to the 
whole local government area. 

- Step 3 – Ministerial determination: 

 The Minister receives the outcomes from the impact assessments and decides whether to accept or 
reject a planned charge. 

 Ministerial determination – This stage involves the Minister accepting or rejecting the proposed planned 

charges. A sunset clause of 3-5 years has also been suggested to encourage continual review of planned 
charges. 

Implications of reform option 

The reform option provides for a planned charges assessment process through which a planned charge is 
assessed in terms of the impact on local government financial sustainability and development feasibility. 

In the absence of planned charges, high growth local governments face intense pressure from anti-growth 
contingencies largely because those groups understand that they are being forced to pay for much of the cost of 
rapid infrastructure expansion through their property taxes. In practice when local governments find themselves 
feeling development pressures, the most realistic alternative to user pay levies tend to be growth controls or other 
exclusionary tools intended to limit growth.25 

The proposed planned charges assessment process has the following implications: 

 Reduced planning costs – The alignment of price signals through planned charges with planning objectives 

will reduce the direct costs of implementing and administering planning through reducing growth controls and 
other exclusionary controls.26 

 Social and environmental costs and benefits – The assessment process takes no account of the social and 

environmental costs and benefits of the planned charges; being limited to an analysis of the impact on local 
government finances and development feasibility. 

 Development feasibility – The assessment of the impact of planned charges on potential development 

categories will:  

- be complicated and difficult, if not impossible, given that development feasibility is changeable depending 
on macro scale factors such as market conditions, current land supply cycles, demand cycles and finance 
policies as well as the financial position and required rates of return of individual developments; and 

- impose a significant burden on local governments and distributor-retailers. 

 Local government empowerment – The proposed approval of planned charges is at odds with the State 

government's stated policy of empowering local government. The State government does not purport to 
approve other local government rates and charges. 

 Administrative burden – A significant resource and financial burden will be imposed on local governments 

and distributor-retailers in relation to administering the assessment process.  

 Uncertainty – The requirement for Ministerial approval for planned charges will give rise to uncertainty given 

local governments' previous experience with long delays in the Ministerial approval of infrastructure charges 
schedules under priority infrastructure plans under the previous State government. 

                                                   
25 Burge, GS (2009) The Effects of Development Impact Fees on Local Fiscal Conditions, Proceedings of the 2009 Land 

Policy Conference, p198. 
26 Blais, P (2010) Perverse Cities, UBC Press, Vancouver, p162. 
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 Distributor-retailer institutional arrangements – The proposed planned charges assessment process is in 

addition to the existing institutional arrangements for regulating utility charges for water supply and sewerage. 
It would be more efficient for the review of planned charges to be carried out within the existing institutional 
arrangements. 

Alternative reform option 

The implications of the reform option could be addressed by adopting an alternative reform option which requires 
a local government and distributor-retailer to prepare a traditional cost-benefit analysis for the planned charges 
which would ensure that the economic, social and environmental costs and benefits of the planned charges are 
rigorously considered prior to their adoption. 

Conditions 

Current framework 

Local government may impose development approval conditions for land, work and financial infrastructure 
contributions as an alternative or supplement to levying infrastructure charges. Currently, shareholding local 
governments impose conditions on behalf of a distributor-retailer under a delegated assessment model; but under 
the proposed utility model a distributor-retailer would be empowered to impose development approval conditions. 

Reform option 

The Discussion Paper envisages that the conditioning of non-trunk and trunk infrastructure would not be changed 
but that the reform option for deemed trunk infrastructure would address stakeholder issues in respect of the 
possibility of a local government both levying infrastructure charges for a development and also conditioning the 
provision of infrastructure which is to be shared with existing and future development for the development. 

The reform option for trunk infrastructure and its implications have been considered earlier in respect of the 
identification of trunk and non-trunk infrastructure. 

Alternative reform option 

Whilst the Discussion Paper states that the conditioning powers of non-trunk and trunk infrastructure would not be 
changed, the various reform options raise significant uncertainty in respect of the conditioning of development 
approvals including the following: 

 Non-essential infrastructure – It appears that conditions will not be able to require financial, land and work 

contributions for non-essential development infrastructure. This raises questions about the legality of 
conditions relating to non-essential infrastructure such as conditions intended to: 

- preserve arterial and sub-arterial road corridors; 

- preserve amenity standards such as noise and light barriers on roads; 

- preserve environmental values such as fauna management crossings. 

 Refunds – The following issues are unclear: 

- Timing for payment of refunds – It is uncertain if refunds are payable at:  

 the completion of the trunk work or provision of trunk land; 

 the completion of a stage of the development; or  

 completion of the development. 

- Funding source of refunds – It is uncertain whether refunds are to be paid from: 

 infrastructure charges received from premises serviced by the trunk infrastructure which has been 
provided (as is currently the case); 

 infrastructure charges received for other infrastructure networks (cross crediting of refunding); 

 infrastructure charges received from premises not serviced by the trunk infrastructure; or 

 other revenue sources. 

 Out of sequence or inconsistent development – The following issues are unclear: 

- Additional trunk infrastructure costs – It is difficult to understand the operation of the conditioning powers 

under sections 650 to 652 of the SPA for additional trunk infrastructure costs for out of sequence or 
inconsistent development in the context of the reform option for the identification of deemed trunk 
infrastructure associated with out of sequence or inconsistent development. 

- Refund of additional trunk infrastructure costs – The Discussion Paper does not discuss the operation of 

the provisions in section 651 of the SPA for the refunding of additional trunk infrastructure costs for 
inconsistent development in the context of the reform option for offsets and refunds. 
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Offsets and refunds 

Current framework 

Under the current framework, where a development approval condition requires the provision of trunk 
infrastructure for a development in respect of which an infrastructure charge is levied, the applicant is entitled to 
the following: 

 Offset – The value of the trunk infrastructure is to be offset against the infrastructure charge. 

 Refund – Where the value of the trunk infrastructure contribution is higher than the infrastructure charge, a 

refund is to be provided, on terms to be agreed, from infrastructure charges for the development of premises 
serviced by the trunk infrastructure. 

Offsets and refunds are generally negotiated and set out in an infrastructure agreement. 

Reform option 

The Discussion Paper identifies the following trunk infrastructure issues in respect of offsets and refunds: 

 Uncertainty – The uncertainty of the scheme of offsets and refunds in the absence of any supporting 

guidance framework. 

 Undervaluation – The potential for the value of the land and works subject to an offset or refund to be 

underestimated in the absence of a uniform valuation method. 

The Discussion Paper proposes reform options involving the following elements: 

 Valuation of trunk infrastructure – The value of provided trunk infrastructure would be based on either:  

- the planned value in the infrastructure plan;  

- the actual value of the trunk infrastructure determined in accordance with a local government procurement 
process; or 

- the applicant would be entitled to choose either of the above two options. 

 Standardised land valuation methodology – It is proposed that a standard land valuation methodology be 

adopted although no particular methodology is stated. 

 Cross crediting of offsets – It is proposed that offsets for a trunk infrastructure network be applied to the 

proportion of an infrastructure charge applicable to other trunk infrastructure networks. 

 Offset banking – The value of offsets from an earlier stage of the development approval may be retained and 

valued in demand units not cash for offsetting against infrastructure charges for subsequent stages. 

 Transferable offsets – Offsets may be transferred to other sites owned by the same developer in the 

respective local government area or a distributor-retailer's geographical area. 

Implications of reform option 

The reform option for the adoption of a standardised land valuation methodology will provide greater certainty in 
terms of the preparation of an infrastructure plan and the valuation of offsets and refunds for land contributions for 
trunk infrastructure. 

However the balance of the reform option will have significant implications: 

 Probity and public interest – The proposal that the value of an offset will be the planned value or that the 

applicant will have the right to apply either the planned value or the actual value will create probity and public 
interest issues where the actual value of the trunk infrastructure is less than the planned value. In such 
circumstances, an applicant is receiving a financial benefit in the form of a reduced infrastructure charge or a 
refund which exceeds the actual cost incurred for the trunk infrastructure. The resulting probity and public 
interest issues may give rise to broader political issues for a local government and distributor-retailer. 

 Reduced infrastructure charges – The revenue sourced from infrastructure charges will be materially 

reduced as a result of the value of offsets and refunds being increased by the following: 

- offsets and refunds being calculated either on an actual value which exceeds the planned value; or on a 
planned value in circumstances where the actual value is less; 

- offsets when held in demand units will escalate in value in accordance with the producer price index 
applied to infrastructure charges which is generally greater than the consumer price index which would 
preserve the value of the offset over time; 

- cross crediting the value of trunk infrastructure against infrastructure charges for other trunk infrastructure 
networks. 
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 Risk transference – The proposal that the value of an offset will be the actual value of the trunk infrastructure 

effectively transfers the risk profile of delivering an item of trunk infrastructure from the developer to the public 
and also provides the potential for the shifting of some development costs to trunk infrastructure costs. 

 Infrastructure delivery – The likelihood of reduced revenue from infrastructure charges will delay the delivery 

of trunk infrastructure to service planned development by local governments and distributor-retailers. 

 Development assessment – Local governments and distributor-retailers acting prudently will have to 

consider the financial implications of a proposed development in terms of the likely offset and refund prior to 
determining a development application thereby potentially resulting in a delayed assessment process and the 
potential for increased refusals of development applications. 

 Administrative burden – The transference of offsets will result in an additional administrative burden for local 

governments and distributor-retailers. 

Alternative reform option 

The implications of the reform option could be addressed by adopting an alternative reform option involving the 
following: 

 Valuation of trunk infrastructure – The value of the provided trunk infrastructure should be based on the 

lower of the following: 

- planned value – calculated by reference to the infrastructure plan and the extrinsic material and studies 
upon which the infrastructure plan was prepared;  

- actual value – calculated initially in accordance with a local government procurement process prior to the 

commencement of work with an ability to vary the actual value at the completion of the infrastructure 
delivery process to take account of variations prior to the claiming of the offset. 

 Valuation of offsets – The value of an offset should be given not in demand units but in cash which should 

be escalated to preserve its value in accordance with the following: 

- producer price index – if the trunk infrastructure is provided after the planned date of provision in the 

infrastructure plan; or 

- consumer price index – if the trunk infrastructure is provided before the planned date of provision in the 
infrastructure plan, so as not to encourage premature development. 

Credits 

Current framework 

Under the current system of credits, existing lawful use rights and previous contributions may be taken into 
account as deductions when infrastructure charges are levied.  

Reform option 

The Discussion Paper identifies there is no legal requirement to apply credits and there is no standard 
methodology for calculating the value of a credit if a decision has been made to apply one.  

The Discussion Paper identifies the need for a transparent methodology for applying credits that is 
administratively simple to implement and maintain and supports development feasibility estimates and 
development planning. 

The reform option involves the following:  

 Mandatory credits – Credits are to be provided for existing lawful use rights such that infrastructure charges 

may only be levied for infrastructure demand that is in addition to the demand provided for under the existing 
use rights.  

 Register – Local governments and distributor-retailers will be required to provide for a more thorough 

recording of charges, credits and offsets for each lot. Details of the authority's credits policy must be made 
available through the authority's infrastructure plan, resolution or board decision. 

 Credit policy – Public access is provided to a credits policy through an infrastructure plan, resolution or board 

decision. 

Implications of reform option 

Whilst the Discussion Paper identifies that the reform option imposes additional administrative burdens in terms of 
maintaining the record of charges for each and every lot within a local government area or a distributor-retailer's 
geographical area, the benefits of the reform option in terms of improving the accountability of the credits system 
significantly outweigh the additional administrative costs. 
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Appeals and dispute resolution 

Reform option 

The Discussion Paper states that the current system of appeals of dispute resolution is time and resource 
intensive. To achieve the specified reform objective of reducing the time and cost associated with infrastructure 
charges and conditions related appeals and dispute resolution the following reform options are identified: 

 Pre-lodgement mediation process – This reform option would retain the rights of appeal under the current 

system for both planned and capped charges. However for appeals involving only infrastructure charges, a 
mediated dispute resolution process must be followed prior to an appeal being lodged with the Queensland 
Planning and Environment Court. Given the small number of appeals which would be affected by this 
proposal, the Discussion Paper appears to question the need for reform in this area. 

 Widening of appeal rights – This reform option proposes to expand appeal rights to include one or more of 

the following: 

- the methodology used to calculate an infrastructure charge; 

- whether infrastructure the subject of a condition is trunk or non-trunk; 

- whether a condition related to infrastructure is reasonable and relevant; 

- the calculation of offsets, refunds and credits. 

Implications of reform option 

The Discussion Paper outlines the following potential implications of the reform options: 

 Higher administrative costs – Both of the above options may lead to higher administrative costs for both the 

implementation and maintenance of the system. 

 Impact of other reforms – There is the potential for the introduction of reforms to the other areas outlined 

earlier (e.g. standardised infrastructure planning) to reduce the need for reforms at the dispute resolution 
stage. 

Infrastructure agreements 

Current framework 

Under the current system, infrastructure agreements are a mechanism by which infrastructure may be provided 
for and funded outside the maximum charges framework. A condition of a development approval may require 
compliance with an infrastructure agreement. 

Reform option 

The Discussion Paper identifies that infrastructure agreements are potentially complex documents that may be 
expensive to prepare and some local governments avoid the proper utilisation of an infrastructure agreement on 
this basis. Conversely, some local governments use infrastructure agreements to address issues which may be 
more appropriately dealt with by another mechanism. 

The Discussion Paper proposes a reform option which seeks to retain the flexibility of the existing system while 
implementing measures to clarify where an infrastructure agreement is appropriate involving the following:  

 Undertaking a review of the SPA sections relevant to infrastructure agreements. 

 The removal of the power of local governments to attach development approval conditions requiring the 
preparation of an infrastructure agreement. 

 Introducing a time limit on the negotiation of an infrastructure agreement. 

 Preparing a set of guidelines to demonstrate the principles and requirements of an infrastructure agreement. 

Alternative reform options 

The following are suggested as alternative reform options: 

 Conditioning of infrastructure agreements – The SPA empowers a local government to impose a condition 

of a development approval requiring compliance with an infrastructure agreement.27 The SPA does not 
authorise the imposition of a condition requiring the preparation of an infrastructure agreement and such a 
condition would in any event face significant legal difficulties in terms of satisfying the reasonable and relevant 
test.28 Conditions of this nature can be subject to an appeal and accordingly it is suggested that a specific 
statutory prohibition is not necessary. 

                                                   
27 See section 346(1)(c) of the Sustainable Planning Act 2009. 
28 See section 345 of the Sustainable Planning Act 2009. 
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 Time limit for negotiation of an infrastructure agreement – In lieu of the specification of a time limit for 

negotiation of an infrastructure agreement, which is considered to be impractical, consideration could be given 
to the inclusion of a statutory duty on local governments, distributor-retailers and applicants to: 

- commence the preparation of an infrastructure agreement as soon as is reasonably practicable; 

- act co-operatively in the preparation of the infrastructure agreement; and 

- negotiate in good faith in respect of the infrastructure agreement. 

Deferred payments 

Current framework 

Under the current system, the payment of infrastructure charges levied by a local government is to be made in 
accordance with the timeframe set out in the SPA. In respect of reconfiguration of a lot applications, charges are 
payable before the final sealing of a plan of subdivision. In practical terms this allows the local government to 
withhold the sealed plans until payment has been received.  

Reform option 

The Discussion Paper outlines the following potential options for deferring the payment of infrastructure charges 
until a project is nearer completion as an attempt to provide for a higher likelihood of project success: 

 Mandate earliest payment at plan sealing – Under this option, the earliest that infrastructure charges may 

be paid is at plan sealing unless otherwise agreed between the parties. Payment may be further deferred by 
entering into an infrastructure agreement, with early payment being encouraged through the offer of discounts 
where payment is made early. 

 Deferment until settlement of a lot – This reform option would push the time at which charges are payable 

back to the settlement stage and an outstanding infrastructure charge for land is to be notified on the title. 
Each local government would be entitled to decide whether or not to implement deferred payment as an option 
in their local government area. The Discussion Paper states that this reform option would require ‘major 
adjustments' to the conveyancing process. The Discussion Paper appears to conclude that the benefits of the 
implementation of this option are outweighed by the potential negative impacts on the finance industry, 
development industry and property purchasers. 

Implications of reform option 

Mandating plan sealing as the earliest date for the payment of infrastructure charges for reconfiguring a lot unless 
otherwise agreed is unlikely to have significant implications. 

However the Discussion Paper does not consider the implications by a local government and distributor-retailer 
where infrastructure charges are not collected at the specified date due to an administrative oversight. 

Alternative reform option 

In addition to the specification of an earliest date for payment, consideration could be given to specifying a sunset 
period after the specified date for payment within which the infrastructure charge may not be collected by a local 
government or distributor-retailer. 

Alternative funding and financing 

Current framework 

Under the current system of funding and financing infrastructure, local governments provide funding through 
means such as rates, government borrowing, user charges, public private partnerships and infrastructure 
contributions and distributor-retailers provide funding through user charges, infrastructure charges and 
government borrowing. 

Reform option 

The Discussion Paper identifies a number of proposed alternative funding and financing arrangements for local 
governments and distributor-retailers, including the following: 

 Local governments: 

- Specific purpose securitised borrowing – Funds are borrowed for a specific project and are repaid out of 
the project's generated revenue. 

- Value capture levies – The rise in the value of land due to land development or construction of 
infrastructure is ‘captured' to help fund necessary infrastructure. 

- Special purpose levies – These are issued in an area to raise the capital required to fund specific 
infrastructure in that area. 
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- Growth area bonds – These are issued to finance infrastructure in a specific area and the debt is repaid 
through property tax revenues in that area. 

- Business improvement districts – Businesses within a defined area pay a tax or fee to finance 

infrastructure in that area. 

- Centralised financing – State and Commonwealth financing provides local governments with a structured 
debt to optimise borrowing. 

 Distributor-retailers – Specific purpose securitised borrowing. 

Implications of reform option 

The Discussion Paper identifies that these arrangements are only applicable at the small scale and do not have 
broad State-wide application. As such they will be confined to having a more ad hoc application outside the 
existing framework. 

Resolutions and distributor-retailer board decisions 

Current framework 

Under the current framework, infrastructure charges are set by an adopted infrastructure charges resolution or a 
distributor-retailer board decision. The Discussion Paper identifies concerns that some resolutions do not comply 
with the SPA. 

Reform option 

The Discussion Paper requests feedback on whether there is support for a third party review process for 
resolutions and board decisions or whether an alternative may be suggested. 

Transitional arrangements 

The Discussion Paper states that DSDIP is to work with key stakeholders to develop transitional arrangements 
relating to the following: 

 Providing local governments with time to implement these reforms. 

 Providing a stakeholder information program. 

 Providing ongoing support to key stakeholders. 

Next steps 

DSDIP will review submissions on the Discussion Paper to inform the final content of the reforms. An analysis of 
the impacts on current capped charges is to take place with key stakeholders concurrently with the finalisation of 
content. The reform is to be finalised in time for commencement on 1 July 2014. 
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Executive Summary 

This case highlighted the strict approach taken by the courts in relation to appeals instituted out of time under 
section 64 (Right of appeal to Land Appeal Court) of the Land Court Act 2000. It involved an application for leave 
to appeal a decision of the Land Appeal Court to the Court of Appeal on the ground of error or mistake of law. The 
question for determination was whether an appeal to the Land Appeal Court was incompetent if a party intending 
to appeal to that court failed to serve the notice of appeal against the order of the Land Court on the other party to 
the proceeding within 42 days after the order was made. The Court of Appeal agreed with the decision (and 
associated reasons) of the Land Appeal Court that the appeal was incompetent in those circumstances. The 
application for leave to appeal was therefore refused and the applicants were ordered to pay the respondent's 
costs of the application. 

Case 

This case involved an application by Roy and Delia Hope (applicants) for leave to appeal a decision of the Land 

Appeal Court to the Court of Appeal on the ground of error or mistake of law. The issue was whether the Land 
Appeal Court was correct in finding that an appeal to the Land Appeal Court was incompetent because the 
applicants had failed to serve the notice of appeal against the order of the Land Court on the Brisbane City 
Council (respondent) within 42 days after the order was made pursuant to section 65(1)(a) (Notice of appeal) of 
the Land Court Act 2000 (LCA). 

Facts 

The applicants' land was taken by the respondent under the Acquisition of Land Act 1967. The Land Court made 

an order on 28 August 2012 assessing the compensation to which the applicants were entitled under that Act at 
$230,000 and providing that interest was payable at a particular rate (order). 

On 9 October 2012, being 42 days after the order, the applicants filed a notice of appeal to the Land Appeal Court 
pursuant to section 64 of the LCA. The notice of appeal, however, was not served on the respondent until 
10 October 2012. Therefore, service of the notice of appeal was one day late having regard to the requirements 
for service under section 65(1)(a) of the LCA. 

The applicants contended that, on the proper construction of sections 64 and 65 of the LCA, non-compliance with 
section 65(1)(a) did not render the proceeding on appeal invalid. Alternatively, the applicants contended that the 
invalidity could be cured by an order made under section 57(c) (Powers of Land Appeal Court) of the LCA which 
provided that the Land Appeal Court might "make an order the Land Appeal Court considers appropriate". 

The Land Appeal Court rejected both contentions and held that the requirements of service under section 65(1)(a) 
of the LCA by the parties were mandatory (and not procedural only) and there was no provision for the court to 
extend the time limit or for the condition to be waived under the LCA. Further, given the mandatory language used 
in section 65 and its proximity to section 64, a compliance with section 65 of the LCA was a condition of the 
institution of an appeal. Therefore, a failure to comply with section 65 of the LCA would mean that there was no 
valid appeal and as such the Land Appeal Court would not have jurisdiction and could not exercise the powers in 
section 57 of the LCA. 

Decision 

In the Court of Appeal, his Honour Justice Jackson (with whom Muir JA and Gotterson JA agreed) agreed with the 
decision (and associated reasons) of the Land Appeal Court and added further observations which further 
supported his Honour's decision. 

Firstly, his Honour stated that the case of Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 
CLR 355 was not only a "leading case upon the principles of statutory interpretation" but was also authority for the 
proposition that: 
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An act done in breach of a condition regulating the exercise of a statutory power is not necessarily 
invalid and of no effect. Whether it is, depends on whether there can be discerned a legislative 
purpose to invalidate any act that fails to comply with the condition. The existence of the purpose is 
ascertained by reference to the language of the statute, its subject matter and objects, and the 
consequences for the parties of holding void every act done in breach of the condition … 

Secondly, his Honour agreed with the Land Appeal Court's approach in characterising the question as "whether 
the requirement of service on the other party within time was a condition of the essence of the right of appeal or 
procedural, going only to the mode of enforcement of that right". His Honour noted that the approach was 
endorsed by many cases in analogous circumstances in the High Court. His Honour extracted the relevant 
principle of statutory interpretation by reference to BP Australia Ltd v Brown (2003) 58 NSWLR 322 as stated in 
Anthony Hordern & Sons Ltd v Amalgamated Clothing and Allied Trades Union of Australia (1932) 47 CLR 1: 

… When the Legislature explicitly gives a power by a particular provision which prescribes the 
mode in which it shall be exercised and the conditions and restrictions which must be observed, it 
excludes the operation of general expressions in the same instrument which might otherwise have 
been relied upon for the same power. 

Thirdly, his Honour noted in construing the right given by particular provisions in this case, it had to be borne in 
mind that: 

… a right of appeal and a power on appeal to set aside the decision appealed from and to make 
other orders in lieu thereof are creatures of statute alone and it is in and from the statute that the 
scope of the relevant right and power must be ascertained. 

Fourthly, his Honour noted that in their submissions, the applicants argued that as under rules 3 (Application of 
rules) and 7 (Filing documents) of the Land Court Rules 2000 (LCR) a proceeding was started in the Land Appeal 
Court by filing a notice of appeal and the appeal was "started" before the notice of appeal was served in 
compliance with section 65 of the LCA. Whilst his Honour acknowledged there was some "untidiness" in the 

application of rule 7 of the LCR and the operation of section 65 of the LCA, it was important to note that: 

service of the notice of appeal in accordance with s 65 is part of the institution of an appeal under 
the right conferred by s 64 ... the requirement of service on the other party to the proceeding within 
42 days is one that operates in the Land Court Act itself and not in the rules of court which were 
made as subordinate legislation under section 214 of that Act. 

Finally, his Honour noted that the Land Appeal Court found it "noteworthy" that the legislative predecessor of 
section 65 of the LCA, section 44(11) of the Land Act 1962, contained an express power to proceed where a 
notice of appeal had been served out of time provided that the appellant satisfied the Land Appeal Court of 
certain matters. In the Land Appeal Court's findings, it concluded that: 

the absence of a similar power to extend time in the Land Court Act 2000 reflects an intention on 
the part of the legislature that the time limit prescribed by s 65(1) was to be mandatory for the 
commencement of a valid appeal. 

In this regard, his Honour observed that, by reference to the case of Cooper Brookes (Wollongong) Pty Ltd v 
Federal Commissioner of Taxation (1981) 147 CLR 297 it was permissible to have regard to the legislative history 
in the form of prior legislation as a matter of statutory interpretation. Further, in his Honour's view, the Land 
Appeal Court rightly treated that matter as a "salient point" being that it was "noteworthy" and that the absence of 
a similar power in section 65 of the LCA "reflects an intention that the time limit was to be mandatory". 
Nonetheless, it did not deflect the Land Appeal Court from the primary task of construing the text of sections 64 
and 65 of the LCA in the context of the other provisions of the LCA. 

Held 

1. The application for leave to appeal be refused. 

2. The respondent's costs of the application be paid by the applicants. 
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Executive Summary 

This case involved an appeal against a refusal of a development application seeking a material change of use for 
a natural gas-fired power station. The Queensland Planning and Environment Court had to determine a number of 
issues including a visual amenity impact, bushfire risks, alleged uncertainty on the implementation of a 
development approval (if given), conflicts with the relevant planning instruments and whether there was a need for 
the proposal. The appeal was allowed but was adjourned to allow the parties to work out appropriate conditions 
for inclusion in a development approval. 

Case 

This case involved an appeal by Westlink Pty Ltd as trustee for Westlink Industrial Trust (appellant) against the 
Lockyer Valley Regional Council's (respondent) refusal of a development application seeking a material change 

of use for a gas-fired power station, which would provide electricity at times of peak demand at short notice, 
located north of Gatton (proposal). 

Facts 

The proposal was the subject of previous hearings in the Queensland Planning and Environment Court, which 
were subsequently heard by the Court of Appeal.29 His Honour Judge Robin QC however determined the appeal 
by reference only to the evidence and arguments presented in June 2013. 

His Honour had to determine a number of issues associated with the proposal which included visual amenity 
impact, bushfire risks, alleged uncertainty on the implementation of a development approval (if given), conflicts 
with the relevant planning instruments and whether there was a need for the proposal. 

Decision 

Visual amenity impact 

The proposal was alleged to be in conflict with section 4.11(2) (Overall outcomes for Rural General zone) of the 
Gatton Planning Scheme (planning scheme) which aimed to preserve the landscape quality of the Gatton area. 

The respondent contended that the Proposal would create adverse visual amenity impact on occupants of 
vehicles heading east on the Warrego Highway as the western half of the southern frontage of the subject site 
had unimpeded views as no buffer was present, unlike on the eastern half where views were obstructed by some 
off-site screening. 

His Honour noted that the existing surrounds of the subject site were far from salubrious as they were 
predominately industrial utilities consisting of a gas compressor station and a proposed site for a substation to 
form part of a transmission line for Energex. His Honour observed, that the overall visual impact created by the 
proposal would not be unacceptable taking into account the "assaults on rural character of the area that are 
coming on various fronts, leaving precious little to be "protected" or maintained" and that only the tops of the six 
exhaust stacks would be visible from the Warrego Highway. 

Bushfire risk 

Keep Lockyer Rural Inc, the fourth co-respondent by election contended that a bushfire risk was present at the 
large forested part of the subject site to the north of the generators which would not be able to be attended to by 
Queensland Rural Fire Services if a bushfire were to occur. In response, the appellant submitted that it had no 
cause to seek expert advice to demonstrate there was no unacceptable bushfire risk, particularly given that it was 
not included in the planning scheme's overlay mapping showing various categories of risk and its seriousness. 

                                                   
29 Lockyer Valley Regional Council v Westlink Pty Ltd [2011] QCA 358; Lockyer Valley Regional Council v Westlink Pty Ltd 

[2012] QCA 370. 
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His Honour accepted that the bushfire risk associated with the large forested part north of the generators could be 
adequately addressed through conditions formulated in consultation with the Queensland Rural Fire Service and 
subsequently, determined that the issue did not warrant a refusal of the development application. 

Alleged uncertainty on the implementation of a development approval 

Expert witnesses for the respondent expressed concern over the viability of the proposal due to the increasing 
cost of natural gas in Australia, to the point where the project, in their opinion, would never go ahead even if 
approved. His Honour accepted the respondent's proposition that "an extant approval effectively constrains 
Council planning for a locality and may affect assessment of development applications" and that it would 
"create(s) expectation(s) in the community as to what could happen on a site". 

His Honour however, dismissed the contention made by the respondent that the proposal would involve a "“real 
risk” of creating an “economic White Elephant”" as the requisite commercial arrangements would be negotiated 

prior to the commencement of building work on the power station. His Honour observed that little to no disbenefit 
was apparent even if the appellant were to decide not to proceed with the proposal. 

Need for the proposal 

The issue of "need" was critical to the success of the appellant's case by reference to section 3.5.14(2) (Decision 
if application requires impact assessment) of the Integrated Planning Act 1997 (IPA). Whilst the appellant 

acknowledged that the demand for electricity had reduced and its reducing consequentially marginalised any 
"sufficient grounds" to justify an approval of a new power station. His Honour was not entirely convinced that the 
need for additional supply during peak periods had diminished, particularly given the occurrence of extraordinary 
summer temperatures in South-East Queensland. 

His Honour believed that a longer term approach, rather than a short term one, should be taken in respect of the 
assessment of whether there was a need for an additional power station. His Honour therefore, was satisfied that 
there was a need for a power station which generated electricity to supplement existing supply during peak 
demand. 

Conflicts with the relevant planning instruments 

It was determined by his Honour that a significant conflict existed between the proposal and the planning scheme 
under sections 4.11(2)(a) (Overall outcomes for Rural General zone) and 4.12(k) (Specific outcomes for Rural 
General zone) to the extent that the planning scheme did not permit a gas-fired power station. 

However, his Honour noted, that the "vision" of the Rural General zone concerning the locality at which the 
subject site was situated had already been frustrated by existing utilities including a gas compressor station, 
electricity substation, a refuse dump and various other services. The appellant successfully relied upon provisions 
of the South East Queensland Regional Plan 2009-2031 (SEQRP) to demonstrate support for the proposal, as 

the SEQRP promoted new large-scale electricity generation developments to be co-located with existing 
infrastructure (such as that adjacent to the proposal site) to reduce the need for new infrastructure to be provided 
at a cost to the community. 

His Honour rejected the argument contended by the respondent that "large infrastructure projects, such as 
powerlines, pipelines, roads and railways, have potential to undermine the attractiveness and function of the 
regional landscapes", as it failed to take into account the pre-existing industrial surrounds located adjacent to the 

subject site. 

His Honour went on to determine that the proposal offered positive benefits in satisfying a public and community 
need in the production of power to supplement existing infrastructure during peak usage times. His Honour noted 
that the ground of "need" was strengthened by the locational advantages of the subject site and its proposed use 
of "clean" fuel. 

His Honour further determined that the positive impacts of the proposal outweighed the "minor" visual impact 
caused by the proposal. 

Held 

The appeal was allowed, with appropriate conditions to govern the development approval and manage its impacts 
to be worked out. 
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Executive Summary 

MC Property Investments Pty Ltd (applicant) made an application to the Queensland Planning and Environment 
Court (court) seeking a declaration that a plan annexed to the affidavit of its sole director (proposed plan) was 

"generally in accordance with … Plan No. 427". Plan No. 427 was an approved plan which amended Plan No. 
399 in association with a rezoning approval in respect of the subject site. The court held that the proposed plan 
was not generally in accordance with Plan No. 427 and therefore, dismissed the application. 

Case 

This case involved an application to the court seeking a declaration that the proposed plan was "generally in 
accordance with … Plan No. 427". Plan No. 427 was an approved plan which amended Plan No. 399 in 
association with a rezoning approval in respect of the subject site. 

Facts 

The subject site was located on the eastern side of the Bruce Highway at Forest Glen. The subject site had a long 
history of approvals and amendments to some of the approvals. 

Plan No. 399, which was associated with a rezoning approval (which was granted in 1996), provided that a 
proposed hall with a gross floor area of 2,629m2 was located at the northern end of the subject site. Plan No. 399 
was amended and replaced by Plan No. 427. Under Plan No. 427, the proposed building the subject of Plan No. 
399 was described as a building products display centre with an area of 1,410m2. 

However, the building products display centre was never built. Rather, by a subsequent order of the court in 
Appeal No. 159/04, it became a mini storage shed. 

The applicant sought, by way of the proposed plan, an expansion of an existing building "I" (which was not either 
in Plan No. 399 or No. 427) to 1,417m2 and submitted that the proposed plan was "generally in accordance with" 
Plan No. 427. The Sunshine Coast Regional Council (council) disagreed and submitted that the applicant's 

application must fail. 

As part of its submissions, the applicant also sought to rely on the proposition that the use carried out in the 
building to be expanded under the proposal involved a pre-existing lawful use as at 30 March 1998 to support its 
arguments. 

Decision 

Pre-existing lawful use rights 

His Honour considered that the applicant's pre-existing lawful use rights arguments were flawed and they could 
not be properly supported. 

Firstly, the applicant misconceived the law relating to pre-existing lawful uses in that the Integrated Planning Act 
1997 preserved an "actual lawful use of premises as at 30 March 1998" rather than a right to use the premises in 
the future30 and the use of the building "I" was not part of Plan No. 399 or No. 427 and did not commence until 
after it was built in 2005. 

Secondly, the applicant erroneously sought to rely on a court order in a prosecution against the applicant (which 
in effect declared uses of various parts of the subject site unlawful) to support its submission that the use of 
building "I" was lawful despite the order saying nothing about the use of building "I". 

Thirdly, the applicant appeared to incorrectly extend "use rights" across the subject site irrespective of where the 
use was carried out and in doing so; it effectively ignored the condition of the rezoning approval or the approved 
Plan No. 399 or No. 417. 

                                                   
30 Noosa Shire Council v Johns (2008) QPELR 1. 
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Fourthly, the only lawful use preserved by the rezoning approval was "Architecture and Building Gallery". 
However, as conceded during the cross-examination of the applicant's sole director, the use of building "I" would 
more likely come within the definition of "light industry" under both the 1985 and 2000 planning schemes. 

In the circumstances, his Honour found that the applicant had not established any pre-existing lawful use of any 
building on the subject site similar to what building "I" was being used for. 

"Generally in accordance with" 

His Honour noted a comparison of the proposed plan with either Plan No. 399 or No. 427 showed: 

 the proposal was being carried out in different positions from those indicated in either Plan No. 399 or No. 
427; 

 an increased intensity of development on the subject site; 

 the building form was very different from that indicated in either Plan No. 399 or 427. 

His Honour further noted there had been a significant change in the way the subject site had been developed 
since 1998 – in essence, what was to be an "Architecture and Building Gallery" had been converted to "a 
commercial/industrial estate comprising separate buildings and tenancies". 

In his Honour's view, the comparison of the proposed plan with Plan No. 399 or No. 427 "vividly illustrates the 
changes (are) much too dramatic to qualify with the ordinary meaning of (‘generally in accordance with ') 
whichever plan was used for comparison".31 

Held 

The application was dismissed. 

 

 

 

 

 

                                                   
31 Quoting his Honour Judge Wilson in Tamborine Mountain Progress Association Inc v Scenic Rim Regional Council & Anor 

(2010) QPELR 195 at [16]. 
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Executive Summary 

The benefits of implementing an EMS include lower business costs through reduced resource consumption and 
waste production, lower risk of polluting the environment, better relations with environmental regulators and a 
positive environmental image in the eyes of customers and the general public. 

Businesses may need an EMS under a regulatory regime or as a 
certification requirement 

An EMS can be used by all organisations of any type or size to develop and implement a policy committed to the 
prevention of pollution and compliance with legal and non-legal requirements. In Australia, the EMS tool is based 
on the Australian and New Zealand standard for environmental management AS/NZS ISO14001. Case studies 
indicate that businesses that implement an EMS gain many benefits. 

Participation in an EMS is voluntary, unless it forms part of a regulatory regime or is in response to an AS/NZS 
ISO 14001 certification requirement. Clause 4 of AS/NZS ISO14001 contains the requirement to be audited in 
order for an organisation to achieve certification of its environmental management system. 

EMS accreditation required for major projects in NSW 

In accordance with the NSW Government Code of Practice for Procurement (Code), tenderers and service 

providers of major projects (that is, greater than $10 million) are required to have an EMS accredited by a 
government agency. 

Within the building and construction industry, the NSW Government Environmental Management System 
Guidelines Edition 3 (Guidelines) and AS/NZS ISO 14001:2004 provide a framework for an EMS in accordance 

with the Code. Similar regulations and guidelines apply to major projects in the other Australian states. 

Certification of EMS by authorised assessor 

In addition to Code requirements, a common reason for seeking certification is that it allows independent 
verification and provides assurance to internal and external stakeholders of the integrity of an organisation's 
management system. 

Companies seeking certification of their EMS need to complete a legal register as part of an EMS. The legal 
register refers to legislative requirements that are directly relevant to the organisation and its operations. 
Accordingly, not all environmental State and Federal legislation must be included in the legal register. 

NSW Government Construction Agencies may only accept an EMS if they are provided with: 

 evidence that the EMS was accredited in accordance with the Guidelines; and 

 an audit report provided by an authorised assessor, attesting that the EMS complies with AS/NZS 14001 and 
all relevant environmental and other legislation. 

The Guidelines also provide that the contractor must provide a statement confirming that they are not in default of 
any fine issued for a breach of environmental laws, along with details of all environmental prosecutions imposed 
upon the contractor. An EMS accredited in accordance with the Guidelines and Code will be deemed to be 
acceptable for three years after the date of accreditation. 

An EMS can lower business costs and improve profitability 

Despite the stringent Guidelines, an EMS brings with it many benefits. For example, it may improve business 
profitability by lowering business costs through reduced resource consumption and waste production. The 
production of waste can be expensive, requiring the use of costly end-of-pipe systems or disposal fees. 
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The generation of waste may be a sign of an inefficient production process, requiring greater use of raw materials 
than actually needed. By recognising these costs, an organisation can develop ways to reduce waste, such as re-
using waste internally or even selling parts of that waste for other processes and uses. 

PR benefits of sound environmental management 

In addition to financial benefits, an EMS has the potential to improve an organisation's relations with 
environmental regulators and the broader community. Promoting a positive environmental image to customers 
has the potential to increase the demand for products and services. 

Civil and criminal penalties for environmental pollution 

Whilst legislation for the protection of the environment varies across the states, all Australian organisations have a 
common general environmental duty to protect the environment. For example, Chapter 5 of the Protection of the 
Environment Operations Act 1997 (NSW) imposes a general duty to avoid pollution of the environment. In light of 
their legal obligations, organisations can use an EMS to ensure that their environmental performance is 
compliant. 

There is a multitude of legislation that not only provides for heavy civil penalties, but also imposes criminal 
penalties for pollution of the environment. It is important for all organisations to exercise their due diligence in 
identifying and assessing the specific environmental risks of their activities, whilst benefiting from the 
implementation of an EMS. 

Compliance with relevant environmental legislation is the minimum standard that every organisation should 
achieve. 
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Executive Summary 

This case involved the Queensland Planning and Environment Court (court) hearing an application commenced 
by the Rockhampton Regional Council (applicant), seeking declarations and orders pursuant to section 456 

(Court may make declarations and orders) and 440 (How court may deal with matters involving noncompliance) of 
the Sustainable Planning Act 2009 (SPA), with respect to the giving of a decision notice to the principal submitters 

pursuant to section 337 (Assessment manager to give copy of decision notice to principal submitter) of the SPA. 

Case 

This case involved the court hearing an originating application commenced by the applicant seeking declarations 
and orders to excuse noncompliance with respect to the giving of a decision notice to the principal submitters. 

Facts 

On 28 March 2013, GKI Resort Pty Limited (first respondent) lodged a development application with the 
applicant which was declared by the Coordinator-General (second respondent) pursuant to the State 
Development and Public Works Organisation Act 1971, to be a significant project and consequently an 

environmental impact statement was required to be prepared and publicly notified by the first respondent. 
Submissions were made to the second respondent during the public notification period and the second 
respondent maintained the list of submitters. 

On 22 May 2013, the applicant issued a decision notice by post to the first respondent but it did not include the list 
of principal submitters. 

On 5 July 2013, the second respondent provided to the applicant a list of the submitters. There were 6,493 
submissions received by the second respondent, responding to the environmental impact statement. 

On 10 July 2013, after receiving the list of submitters from the second respondent, the applicant re-issued the 
decision notice with a copy of the list of submitters attached (which comprised 357 A4 pages). 

On 16 July 2013, the applicant filed an application in the court seeking the following declarations and orders: 

 a declaration that it did not comply with section 335 (Content of decision notice) of the SPA, as it related to not 
including the list of principal submitter; 

 a declaration that it did not comply with section 337 of the SPA; 

 an order pursuant to section 456 and 440 of the SPA that: 

- notwithstanding the non-compliance with section 335 of the SPA, it was taken to be an effective decision 
notice; 

- non-compliance with section 337 of the SPA be excused subject to the applicant's alternative proposal for 
complying with section 337 of the SPA; 

 an order that the submitter's appeal period pursuant to section 462(4) (Appeal by submitters - general) of the 
SPA be varied as a result of the applicant's alternative proposal for complying with section 337 of the SPA. 

The application was heard and determined by the court on 19 July 2013, at which time, the court made orders 
pursuant to section 440 of the SPA excusing the applicant from compliance with section 337 of the SPA and that 
the decision notice was taken to be an effective decision notice subject to the applicant undertaking to engage a 
revised method of complying with section 337 of the SPA. 

As part of the continuation of the hearing, the applicant submitted to the court that the following alternative means 
of compliance with section 337 of the SPA were reasonable and practicable and sufficiently discharged the 
applicant's statutory obligation: 

 giving the decision notice by email to those submitters who gave only an email address in their submissions; 
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 giving the decision notice by mail to those submitters who gave a complete postal address in their 
submissions; 

 notifying the decision notice in the newspaper and on the applicant's website. 

Decision 

His Honour Judge Durward SC acknowledged the extent of administrative and financial burden the applicant 
would otherwise have to carry if the decision notice was to be mailed to each of the submitters, in particular 
having regard to the size of the decision notice and the number of submitters involved. His Honour, having regard 
to the following matters, believed the alternate means submitted by the applicant were regular and lawful in the 
circumstances of the case, accorded with common sense, were practicable and reasonable and would likely 
inform most (if not all) of the submitters: 

 Rule 4 (Philosophy - overriding obligations of parties and court) of the Planning and Environment Court Rules 
2010, which encouraged the avoidance of expense and technicality in court proceedings, which included the 

IDAS process. 

 The method of "giving" a decision notice, which included sending a notice by email.32 

Held 

As per the final order made by the court on 19 July 2013. 

 

 

 

 

 

                                                   
32 See section 39 of the Acts Interpretation Act 1954 and the Electronic Transactions (Queensland) Act 2001. 
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Executive Summary 

The Queensland Planning and Environment Court (P&E Court) allowed an appeal (appeal) by Fabcot Pty Ltd 
(appellant) against the refusal by the Cairns Regional Council (respondent) of a development application for a 
preliminary approval overriding the planning scheme for a material change of use (development application) 
made under the repealed Integrated Planning Act 1997 (IPA). 

Case 

This case concerned an appeal to the P&E Court to approve the development application which had been refused 
by the respondent. The Department of Transport and Main Roads (first co-respondent by election) did not seek 

a refusal of the development application, but sought conditions to be imposed on an approval of the development 
application. Mulgrave and District Chamber of Commerce (third co-respondent by election) was a submitter 

opposed to any approval of the development application. The Department of Local Government and Planning, 
being the second co-respondent by election, withdrew from the appeal. 

Facts 

The development application related to a supermarket based retail centre (proposed development) on land 
located in the Residential 2 Planning Area of the CairnsPlan 2009 (planning scheme). The development 

application involved a development application for a material change of use for a local centre and an application 
seeking to vary the effect of the planning scheme for the land. The proposed variation to the planning scheme 
(proposed variation) sought to substitute the Residential 2 Planning Area level of assessment table with a level 

of assessment table which would accommodate the proposed development without requiring further impact 
assessment. 

The appellant accepted that the development application involved conflict with the planning scheme but submitted 
that there were sufficient grounds to approve the development application despite the conflict. The main grounds 
relied upon by the appellant were: 

 the existence of a strong economic and planning need for the proposed development; 

 that any negative impacts on competitors would be limited; and 

 that the proposed development would provide a net community benefit. 

In relation to the second of these grounds, the respondent and third co-respondent by election argued that the 
proposed development would unduly affect an existing district shopping centre in Gordonvale (Gordonvale 
District Centre) to such an extent that refusal would be warranted in the circumstances. His Honour Judge 

Rackemann DCJ indicated that this second ground was the key issue in this case and stated that "The central 
issue in this case concerns the impact of the proposal on the [Gordonvale District Centre] and its intended 
continuing function as a District Centre, as described."33 

Decision 

In relation to the issue of need for the full-line supermarket aspect of the proposed development, his Honour 
noted that at the time of hearing the appeal, in the absence of a full-line supermarket, the existing IGA in the 
Gordonvale District Centre was being relied on to a greater extent than would be expected if residents of the area 
had the option of a conveniently located full-line supermarket. Weight was also placed on the results of a survey 
which showed that over 50% of the IGA's customers were undertaking a majority of their shopping outside of 
Gordonvale. On this basis, his Honour accepted that the full-line supermarket in the proposed development would 
capture significant escape expenditure along with custom from the existing IGA in the Gordonvale District Centre. 

                                                   
33 Fabcot Pty Ltd v Cairns Regional Council [2013] QPEC 38, [71]. 
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His Honour stated the test of need and the conclusion in relation to the full-line supermarket as follows: 

When the need of the community under consideration involves the daily essentials of life such as 
food and groceries, questions of convenience and availability of choice to the public are significant 
considerations. The proposal would deliver a full-line supermarket to a growing area which needs 
one, can support one, but currently has none.34 

There was agreement between the experts that there was a need for further specialty shops, fast food outlets and 
a service station in the Gordonvale area. His Honour concluded that "Overall, there is a need for the collection of 
facilities proposed to be provided, in an integrated development, by the [Proposed Development]."35 

Each town planning expert involved in this appeal accepted that it would be preferable for the proposal to be 
provided in or adjacent to the Gordonvale District Centre. No alternative sites located in the Gordonvale District 
Centre were identified in the appeal and an examination of the area showed no vacant land available for this type 
of development. His Honour concluded that the Gordonvale District Centre was full. No significant weight was 
placed on a speculative proposal to open up a government precinct located near the Gordonvale District Centre 
for development of a shopping centre. 

His Honour did not place any weight on the possibility that the proposed development may expand in the future. 
His Honour noted that any such expansion would require impact assessment and that an approval of the 
development application does not imply a right of future expansion. 

His Honour noted that while the proposed development would involve the use of land which would otherwise be 
used for residential development, the growth corridor still contained undeveloped land and the respondent's town 
planning expert did not consider this issue of itself to be a sufficient justification to refuse the development 
application. 

There were no traffic reasons to refuse the development application subject to the imposition of the first co-
respondent by election's conditions of approval. 

His Honour concluded that the development application should be approved for the following reasons: 

 that the proposed development would not compromise the achievement of any DEO's; 

 that there exist sufficient grounds to warrant approval notwithstanding conflict with the planning scheme. 

His Honour gave the opinion that whilst the proposed variation appeared to be generally appropriate, the parties 
should consider whether any modification would be required in this regard. 

Held 

1. The application for the material change of use was approved. 

2. Further hearing of the appeal was adjourned to allow the parties to formulate proposed conditions of approval 
and any modification of the proposed variations to the planning scheme. 

 

 

 

 

 

                                                   
34 Fabcot Pty Ltd v Cairns Regional Council [2013] QPEC 38, [108]. 
35 Fabcot Pty Ltd v Cairns Regional Council [2013] QPEC 38, [115]. 
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Executive Summary 

The Planning Bill 2013 introduces a new "code development" assessment track to streamline the development 

process and imposes a general obligation on consent authorities like local councils to inform those who lodge 
development applications of any issues that may lead to the refusal of their application. 

Public consultation results in significant changes to Planning Bill 

On 20 November 2013, the long-awaited Planning Bill 2013 (Bill) was introduced into the NSW upper house of 

parliament for debate, having passed the lower house on 30 October 2013. The Bill was anticipated to have been 
introduced earlier based on A New Planning System for NSW - White Paper (White Paper). 

However, the NSW government adjourned its introduction due to concerns raised through public submissions. 
The public consultation process indicated that NSW's planning system would still remain unnecessarily complex. 

According to the NSW Minister for Planning and Infrastructure, significant changes have been made prior to the 
introduction of the Bill in consideration of the public submissions received. Significant changes include those 
relating to the decision making process (with greater involvement from the community) and code assessment 
changes. 

Community to be given greater opportunity to engage in planning 
process 

The Bill contains a new approach to community participation which will be at the centre of the new system as 
outlined under Part 2 of the Bill. The introduction of the Community Participation Charter (Charter) sets out the 

principles by which the community is to be given the opportunity to engage in the planning process. In particular: 

 The Charter will apply to the exercise of strategic planning, development consent, environmental impact 
assessment, State infrastructure approvals and infrastructure plan functions. 

 A planning authority (such as the State government and local councils) is to prepare a Community 
Participation Plan, to be publicly exhibited for at least 28 days, outlining how it proposes to provide 
opportunities for the community to participate in all areas of planning. 

 A high level of community participation will be specifically required for the development of Regional Growth 
Plans and Subregional Plans. 

 A planning authority is required to publish reasons for its decisions and set out how community views have 
been considered in the decision making process. 

New "code development" assessment track introduced to 
streamline assessment process 

Under NSW's current planning system, a development requiring planning approval is either assessed as 
complying development, or is subject to a development application where "merit assessment" is undertaken. 

Part 4 of the Bill introduced a new "code development" assessment track to streamline the assessment process. 
Code development is one track of other development assessment tracks requiring consent, including complying 
development, merit assessment and state significant development. Previously the White Paper provided that a 
development could be the subject of both code and merit assessment, however, this is no longer the case. 

Under the Bill, code assessment will be limited to growth areas, urban renewal and growth activation precincts, as 
they are identified in Subregional Delivery Plans. Since councils have significant representation in Subregional 
Delivery Boards, they will also have a significant say in determining where code assessment will apply. 
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Developments which will not be subject to code assessment 

The Bill now provides that the following developments will never be subject to code assessment: State heritage 
items; Environmental Impact Statement assessed development; development applications relying on Strategic 
Compatibility Certificates; development requiring concurrence regarding threatened species and development that 
requires an Aboriginal heritage impact permit. 

Councils to assess code assessment applications 

In addressing other issues raised in public submission, code assessment applications have been subject to 
further changes including the following: 

 Councils, not private certifiers, will assess code assessment applications. 

 No blanket target for code and complying development applications will be enforced on local councils. 

 If a development proposal exceeds codes standards, even by 1cm, it will not be approved as code and will be 
subject to a full merit assessment. 

What else is changing under the Bill? 

 Under Part 3 of the Bill, a strategic planning framework will be maintained as proposed in the White Paper. 

However, the ten strategic planning principles contained in the White Paper have been removed and replaced 
with broader, more general considerations. 

 Amber light approach – the White Paper proposed that a consent authority must notify an applicant before it 

refused their development application and must specifically identify the amendments to be made before it 
would reconsider the application. Part 4 of the Bill has now been amended to impose a "general obligation" on 
the consent authority to inform the applicant after it lodges a development application of any issues that may 
lead to the refusal of their application. A consent authority is no longer required to advise the applicant as to 
how the application is to be amended. 

 Infrastructure contributions will no longer be capped and will be based around a three tier system, including 
local infrastructure contributions, regional infrastructure contributions and biodiversity offset contributions. 
Whilst contributions will be applied to a broader number of developments, the Bill provides for greater flexibility 
of the payment of regional and local infrastructure contributions. In particular, the Bill will contain a provision 
enabling the deferral of payment of local and regional infrastructure contributions. The NSW Department of 
Planning and Infrastructure Feedback Report provides that the payment of contributions may be postponed 
until the property is sold or 12 months after consent is granted (whichever occurs earlier). This is a change 
from our current system which requires payment upfront at the approval stage. 

If the Bill is passed in the upper house, the current NSW Environmental Planning and Assessment Act 1979 will 
be repealed and replaced with the Bill, aimed to be implemented as soon as possible. 
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Executive Summary 

With the rising costs of disposing of waste by legal means, many businesses could be tempted to cut corners and 
dispose of the waste generated by their enterprise illegally. Businesses in NSW need to be aware of the 
increased penalties for illegal waste dumping. 

Previous penalties seen as insufficient to discourage illegal 
dumping of waste 

In NSW, the new Illegal Waste Disposal Act 2013, which commenced on 1 October 2013, outlines the 
amendments made by the Protection of the Environment Operations Amendment (Illegal Waste Disposal) Act 
2013 No. 60 (Act). The Act amended the Protection of the Environment Operations Act 1997 (POEO Act), with 

the purpose of preventing illegal waste disposal by increasing penalties. 

The introduction of tougher penalties stems from the perception that the previous penalties imposed on 
individuals and corporations who illegally dump waste did not outweigh the profits that could be made from such 
dumping. 

The NSW Environmental Protection Authority (EPA) aims to achieve a 70% household and municipal recycling 

target by 2021 as part of its draft Waste Avoidance Strategy 2013-2021. 

Penalties for supplying false or misleading information 

Whilst it is a strict liability offence under section 144AA of the POEO Act for providing false or misleading 
information, the new Act creates an offence for "knowingly" supplying false or misleading information about waste. 

This new offence carries significant fines of up to $500,000 for a corporation and $240,000 for an individual. 
Additionally, these fines may be coupled with a maximum period of imprisonment of 18 months, or the offender 
may be sentenced to imprisonment instead of the payment of a fine. 

Currently, section 169A of the POEO Act imposes executive liability upon directors for offences of a corporation. 
Whilst these new offences do not explicitly apply to directors and managers, it is likely that they will be exposed to 
penalties if they commit an offence under the new regime. Recent case law indicates that liability and penalties, 
will extend to directors, especially in circumstances where the director obstructs an environmental investigation. 
(See Environment Protection Authority v MA Roche Group Pty Ltd [2013] NSWLEC 191). 

Repeat offenders who illegally dump waste 

The new section 144AB of the POEO Act now imposes further penalties for offences within the scope of sections 
120, 142A, 143 and 144 of the POEO Act. These offences include polluting waters with waste, polluting land, 
illegally dumping waste or using land as an illegal waste facility. 

If an individual is previously convicted of an offence under section 144AB, and that offence has been repeated 
within a period of five years, the offence is punishable by a maximum period of imprisonment of two years, as an 
alternative or in addition to a fine. 

New powers to seize and impound motor vehicles and vessels 

Under the new Part 7.6A of the POEO Act, the EPA has increased powers to seize a motor vehicle or vessel if it 
has reason to believe that it has been used to commit a repeat waste offence. 

Additionally, the Land and Environment Court can order the forfeiture of a motor vehicle or vessel to the State if it 
convicts the person of a repeat waste offence. 

Unlawful waste facilities 

The Act broadens the offence under section 144 of the POEO Act of using land as a waste facility without lawful 
authority, to using any "place" as a waste facility without lawful authority. 
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This now covers the illegal use of a body of water as a waste facility and the change from "land" to "place" now 
covers most areas. 

Additional financial penalties equal to monetary benefit gained by 
polluter 

Section 249 of the POEO Act has been amended by the Act whereby an offender may be ordered by the court to 
pay an additional financial penalty, equal to the monetary benefit they gained from committing the crime, as an 
additional penalty for the offence. 

Changes to the waste levy and EPA licensing designed to expose 
illegal operators 

Amendments to section 88 of the POEO Act change the waste levy regime so that all waste received at any 
licensed waste facility, not just landfills, will be liable to pay the levy. 

Importantly, the payment of the levy will not be triggered until the waste is sent off-site for disposal, stockpiled on-
site for more than 12 months or stockpiled above any legal stockpile limits. The liability will be extinguished on 
waste that is transported off-site for further processing or reuse. 

The payment of the levy will commence with the new provisions under the draft NSW Protection of the 
Environment Operations (Waste) Regulation 2005. 

Additionally, weighbridges will be required to be installed at all licensed waste facilities to ensure that data 
collected is accurate for the purposes of calculating the waste levy. 

Further, in determining site-specific environmental risks at a licensed waste facility, the EPA will make use of its 
"risk assessment tool". Each licence will be allocated to one of three risk levels, with three being the highest risk. 
The risk based system will be used to impose certain fees related to the risk level, with the possibility of a site's 
fees being reduced over time if there is a level of certainty that the site will not harm the environment. 

It is intended that the new amendments to the POEO Act will provide an even regulatory and financial playing field 
for the lawful operators and expose the illegal operators, at all levels. 
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In brief – Bill could empower local councils to veto resource 
projects 

The Queensland government has recently introduced the Regional Planning Interests Bill 2013 (Qld) (Bill) into 

parliament. If enacted it will impact on existing and future resource operations by expanding the assessment and 
approval process and potentially empower local councils to veto resource projects. 

Important concepts introduced by Regional Planning Interests Bill 

The Bill introduces the following concepts: 

Area of Regional Interest – The priority land use for a particular area designated by a regional plan or regulation 

as a priority agricultural area, priority living area, strategic cropping area or strategic environmental area. 

Regulated Activity – An activity that is likely to have an impact on an Area of Regional Interest prescribed by 

regulation. 

Resource Activity – An activity authorised by a resources authority under the Geothermal Energy Act 2010, 
Greenhouse Gas Storage Act 2009, Mineral Resources Act 1989, Petroleum Act 1923 or Petroleum and Gas 
(Production and Safety) Act 2004. 

Regional Interest Authority – An authority to conduct either a Resource Activity or a Regulated Activity within an 

Area of Regional Interest. 

Regional Interest Decision – A decision made by the Chief Executive in respect of an application to obtain a 

Regional Interest Authority. 

Regional Interest Conditions – The conditions imposed as a result of a Regional Interest Decision. 

Some resource operations will require Regional Interest Authority 
as soon as legislation commences 

A Resource Activity and a Regulated Activity are prohibited from occurring within an Area of Regional Interest 
unless the person conducting the activity holds a Regional Interest Authority or the activity is exempt. 

The failure to obtain a Regional Interest Authority may result in a maximum fine of $687,500 or five years' 
imprisonment. 

Significantly, existing operations within an Area of Regional Interest are not exempt, so some resource operations 
will require a Regional Interest Authority immediately upon the commencement of the legislation. 

Therefore a person conducting a Regulated Activity or Resource Activity will have to apply for a Regional Interest 
Authority unless the activity is exempt. 

Chief Executive to comply with local council response to 
applications for Regional Interest Authority 

An application for a Regional Interest Authority can only be made if the applicant holds, has applied for or is able 
to apply for an environmental authority or resource authority or intends to carry out a Regulated Activity. 

The application is to be in the approved form, contain a report assessing the impact of the proposed activity on 
the Area of Regional Interest and identify any constraint in the configuration or operation of the activity. 

The application is subject to a public notice requirement which is to include notice to the owners of land within the 
Area of Regional Interest within which the proposed activity is to be conducted. 

The Chief Executive is to decide the application after considering the recommendations of any Assessing Agency. 
Significantly, if the Assessing Agency is a local council, the Chief Executive is required to comply with, rather than 
just consider, the Assessing Agency's response. 
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Having considered the application, the Chief Executive may approve all or part of the application, with or without 
Regional Interest Conditions, or refuse the application. 

A Regional Interest Condition may, amongst other things, limit or restrict the carrying out of a Resource Activity or 
Regulated Activity or require the installation or operation of stated plant or equipment in a stated way within a 
stated period. 

A Regional Interest Condition will prevail over an environmental authority and resource authority to the extent of 
any inconsistency. 

Some Resource Activities will not require a Regional Interest 
Authority 

An application for a Regional Interest Authority is not required in the case of certain Resource Activities in 
particular Areas of Regional Interest. Importantly, a specific exemption for all pre-existing resource authorities 
does not exist. 

Where an activity is carried out in accordance with a resource activity work plan that took effect prior to the 
inclusion of the land in a priority agricultural area, the activity will be exempt unless it is likely to have a negative 
impact on a water source which is necessary for the ongoing use of a priority agricultural land uses area in a 
priority agricultural area (for example the Condamine Alluvium). 

Other exemptions may apply where the Resource Activity is carried out in a priority agricultural area and the 
authority holder is not the owner of the land and there is a written agreement with the landholder, or the Resource 
Activity is not likely to have a significant impact on the priority agricultural area or on land owned by a person 
other than the land owner. 

There are also exemptions for small scale mining activities as defined under the Environmental Protection Act 
1994. 

Appeals to the Queensland Planning and Environment Court from 
Resource Interest Decisions 

An applicant for a Regional Interest Authority or by a landholder within the area that a Resource Activity or 
Regulated Activity is being conducted, may appeal a Resource Interest Decision to the Queensland Planning and 
Environment Court. 

Overall impact of proposed legislation remains unclear at this stage 

Given the form of the future regulation provided for under the Bill is unknown at this time, it is difficult to assess 
the overall impact of the proposed legislation. 

However, it is clear that if the Bill is enacted in its current form it will result in another layer of assessment for 
resource projects, provide a new right of appeal to impacted landowners and potentially provide a veto to local 
governments over resource projects. 
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In brief 

In the matter Cox & Ors v Brisbane City Council [2013] QPEC 44, his Honour Judge Rackemann dismissed the 
submitter appeal and allowed the co-respondent, a charity providing family-style accommodation for people 
dealing with childhood cancer, to proceed with its proposal for a multi-unit dwelling in the Brisbane Character 
Residential Area. 

Case 

This case involved a submitter appeal against a development which comprised a multi-unit dwelling in Herston, in 
the Character Residential Area of Brisbane, proposed by a charity which provided family-style accommodation for 
people dealing with childhood cancer. 

Facts 

Brisbane City Council approved development for 10 year period 

Childhood Cancer Support Inc sought a development approval to relocate and refurbish an existing house, 
convert it into a unit and construct three new additional units behind the existing house, which would provide 
residential accommodation for people with special needs. 

Brisbane City Council approved the development application subject to conditions, including conditions relating to 
the design and use of the premises to mitigate its impacts and requiring restriction of the proposed development 
to those with special needs for a period of 10 years. This afforded the proposed development a development 
bonus referred to in the Brisbane City Plan 2000 (City Plan). 

Residents argued that development would compromise local amenity 

There were four appellants, residents who were submitters against the proposed development, contending that 
the proposal was an over-development and conflicted with the relevant provisions of the City Plan. Further, they 
argued that the proposed development should be characterised as "generally inappropriate impact assessable" 
development and would compromise the local amenity. 

The council and Childhood Cancer Support denied that the proposed development was an over-development and 
denied conflict with the City Plan. They argued that to the extent there was any conflict, there were sufficient 
grounds to justify an approval of the proposed development despite any conflict. 

Decision 

Court acknowledged pressing need for special needs residential accommodation 

The court was satisfied there was a need for the proposed development, given that there was a recognised 
demand and pressing need for the type of accommodation and facility proposed by Childhood Cancer Support. 
The court noted that the proposed development would offer an opportunity to address this pressing need in part. 

Court found that development generally consistent with Brisbane City Plan 

The City Plan included the subject site in the Character Residential Area, and therefore in a Demolition Control 
Precinct. A multi-unit dwelling was characterised as "impact assessable - generally appropriate" where complying 
with the Residential Design – Low Density, Character and Low-medium Density Code (LMR Code) and where 

pre-1946 houses were retained. 

Subject to effective management of the impacts of new development, the court noted that the LMR Code 
envisaged new multi-unit dwellings, incorporating the pre-1946 dwelling in the development. 

The court was satisfied that the proposed development was generally consistent with the Demolition Code and 
the Residential Design - Character Code, given that the traditional character of the streetscape and the pre-1946 
character of the existing house would be retained and enhanced. 
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The court acknowledged that the design of the proposed new units was responsive to issues of bulk and scale 
and that the proposed development was located and treated in a way which minimised its impact on the low 
density nature of the locality. In this regard, the court observed that the proposed development, overall, would 
present as a single house when viewed from the front and as three building components when viewed from the 
side neighbours. 

City Plan allowed for possibility of departure from "acceptable solutions" 

The principal argument of the residents who opposed the development was that the determination on whether 
there was compliance with the LMR Code should be based upon compliance with the relevant acceptable 
solutions. 

The court observed that a departure from an acceptable solution itself would not establish conflict with the 
applicable code. This was supported by the City Plan itself, which included that: 

 performance criteria "provide a statement of the outcome that the acceptable solution must achieve"; 

 "a proposal not complying with an acceptable solution must provide sufficient information to demonstrate how 
the corresponding performance criterion has been met"; 

 "there may be other ways of complying with the performance criteria while still meeting the code's purpose". 

Accordingly, as observed by the court, the City Plan itself contemplated departure from the acceptable solutions 
whilst meeting the performance criteria, which was a familiar performance-based approach. 

Performance-based approach to establishing compliance with City Plan 

By taking a performance-based approach, insofar as it related to issues associated with building size, bulk and 
height, gross floor area and setbacks, the court was satisfied that, with the proposed development deserving of a 
development bonus, which was offered to encourage low cost and special needs housing, the proposed 
development overall was not in conflict with the LMR Code. 

After having considered the residents' individual concerns about the impact of the proposed development on their 
properties and the amenity of the locality, and having regard to the intent of the relevant provisions of the City 
Plan, the court was satisfied that the proposed development would not be "unduly overbearing" and would not 
compromise local amenity. 

Sufficient grounds to approve development proposal - appeal dismissed 

The court found that, despite its departure from the acceptable solutions, the proposed development did not 
conflict with the City Plan, including, in particular, the LMR Code. The court was therefore satisfied that the 
proposed development was properly characterised as "impact assessable - generally appropriate development". 

The court further noted that, in the event that a conflict was found with performance criteria of the LMR Code, 
conditions of approval would have been able to mitigate potential impacts adequately. 

Further, if a conflict with the LMR Code and the criteria for generally appropriate impact assessable development 
(for reasons other than unacceptable impacts on amenity) was found, there would have been sufficient grounds to 
approve the proposed development notwithstanding the conflict. 

Accordingly, the court dismissed the appeal, with the parties being given an opportunity to be heard on conditions 
of approval. 

Held 

The appeal was dismissed. 
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In brief 

The case Rintoul & Ors v Brisbane City Council [2013] QPEC 45 involved an application for costs by a developer, 
Greengate Property Group, against a group of submitters, Matthew Rintoul, Debra Venables, Jantine Boers, 
Christine Clift, Wayne Clift, Vincent Crowley, Joanne Greenhill, Paul Hargreaves, Anthony Newman, Gary Van-
Ooy, Leonie Van-Ooy, Rodney Ward and Eugene Zakrjevsky (submitters). 

The submitters commenced a submitter appeal in the Queensland Planning and Environment Court against the 
Brisbane City Council's approval of a development application for an integrated care-based village. 

The appeal was set down for hearing in the June 2013 sittings, but was removed from the sittings as a result of 
the submitters bringing an application in pending proceeding seeking, amongst other things, a declaration that the 
development approval was invalid and of no legal effect and an order that it be set aside. 

The submitters subsequently discontinued their application during the course of the hearing of the submitters' 
application. Greengate made a costs application against the submitters in respect of their application, which was 
dismissed by his Honour Judge Rackemann. 

Case 

This case involved an application for costs by a developer Greengate Property Group against the submitters in 
respect of their application, filed during the course of a submitter appeal, which was subsequently discontinued. 

Facts 

Submitters sought declaration that development approval was invalid, but 
subsequently discontinued during argument at the hearing 

The submitters commenced an appeal against the development approval granted by the council to Greengate. 
The appeal was set down for hearing in the June 2013 sittings, but was removed from the sittings as a result of 
the submitters' application. 

Prior to the hearing of the submitters' application, the council and Greengate wrote to the submitters on a number 
of occasions inviting the submitters to desist from pursuing their application. Greengate also put the submitters on 
notice of its difficulties with the submitters' application and the effect of their application. 

The submitters' application was heard on 21 May 2013. During argument at the hearing of the submitters' 
application, the submitters decided to discontinue their application. 

Developer advanced arguments for award of costs 

Greengate made a costs application against the submitters in respect of the submitters' application under the now 
superseded costs provisions pursuant to which the court only had jurisdiction to award costs in limited 
circumstances. Greengate submitted that the jurisdiction to award costs arose on two bases: 

 The submitters, in filing and partly prosecuting their application, failed to properly discharge their 
responsibilities in the proceeding (Section 457(2)(i) of the Sustainable Planning Act 2009) (the first 
argument). 

 The submitters' application was frivolous or vexatious (Section 457(2)(a) of the Sustainable Planning Act 
2009) (the second argument). 

Developer argued that submitters failed to discharge their responsibilities in the 
proceeding 

In support of the first argument, Greengate relied upon the implied undertaking in rule 4(3) of the Planning and 
Environment Court Rules 2010, for a party to act expeditiously, having regard to the purpose of the rules by 
reference to rule 4(1). Greengate submitted that the implied undertaking was breached for the following reasons: 
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 The submitters' application would not have advanced the matter in such a way which resulted in the 
determination of the issues expeditiously. 

 The submitters' application lacked utility. 

 There was a delay of five weeks between when the submitters' application was foreshadowed and when it 
was brought. 

 The submitters' application was brought in the face of correspondence pointing out the difficulties which were 
subsequently raised at the hearing and resulted in the discontinuance of the submitters' application. 

 Greengate was put to the expense of preparing to meet the submitters' application, which was ultimately 
discontinued. 

Developer argued that submitters' application was frivolous or vexatious 

In support of the second argument, Greengate relied upon the following: 

 The public notification argument was completely without merit. 

 The submitters could not have established any error which would render the council's decision invalid. 

 The relief would have been refused, on discretionary grounds, given the lack of utility in the submitters' 
application. 

Decision 

Was there a breach of implied undertaking by the submitters? 

His Honour Judge Rackemann was not persuaded that there was a breach of the implied undertaking by the 
submitters as contended by Greengate in that: 

 The submitters were entitled to agitate available and arguable points of law/jurisdiction. 

 There was no lack of expedition, notwithstanding the five week delay. 

 The discontinuance of the submitters' application, the fact that their application had its difficulties and was 
brought on notice of such difficulties, and the apparent absence of practical utility of the relief sought under the 
submitters' application, did not constitute a breach of the implied undertaking. 

Was the submitters' application frivolous or vexatious? 

His Honour also was not persuaded that the submitters' application was frivolous or vexatious for the following 
reasons: 

 Despite the apparent absence of practical utility of the relief sought under the submitters' application, in his 
Honour's view, their application was not unarguable or doomed for that reason. 

 The submitters' challenge on the validity of the council's decision turned on a question of construction of the 
statute, as to whether a decision which was subject to an undetermined merits review was susceptible to a 
finding that it was void and of no effect. In his Honour's view, that part of the submitters' application was not so 
unarguable as to render their application doomed for that reason. 

 Whilst the public notification argument did not appear to have much merit (if any), even if it were so bad as to 
be unarguable, given that it was only one argument to be relied on by the submitters, in his Honour's view, it 
would not render the submitters' application as a whole frivolous or vexatious. 

Held 

The application for costs was dismissed. 
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In brief 

The case Viridian Noosa Pty Ltd (Receivers and Managers Appointed) v Sunshine Coast Regional Council [2013] 
QPEC 54 involved an appeal against the decision of the Sunshine Coast Regional Council to refuse a 
development application made by Viridian Noosa Pty Ltd (Receivers and Managers Appointed) for a material 
change of use of 38 apartments in an approved, fully constructed resort development on Noosa Hill. The 
development application sought to provide for permanent residence as a lawful use of the existing resort. His 
Honour Judge Robin QC dismissed the appeal on the basis that there was a conflict with the Noosa Plan 2009, 
and there were not sufficient grounds to justify an approval despite the conflict. 

Case 

This case involved an assessment under section 326(1)(b) (Other decision rules) of the Sustainable Planning Act 
2009 of the conflict of the development application with the Noosa Plan 2009 and whether there were sufficient 
grounds to justify an approval of the development application despite the conflict. 

Facts 

Sunshine Coast Regional Council refused development application 

The development application was lodged with the council by Viridian Noosa under the Sustainable Planning Act 
2009 and was subsequently refused by the council on the basis of a conflict with the Noosa Plan 2009. 

The conflict related to the council's planned use of the existing resort for temporary tourist accommodation, rather 
than the permanent residential use proposed under the development application. The appeal was an appeal to 
the Queensland Planning and Environment Court against the council's refusal of the development application. 

Decision 

Permanent residential accommodation would conflict with planning scheme 

His Honour Judge Robin QC found an inconsistency between the development application and the assessment 
table for the attached housing zone under the Noosa Plan 2009. The assessment table for the attached housing 
zone listed consistent and inconsistent uses. As his Honour noted, consistent uses: 

...include detached house or community residence 'if not on lot 889 SP203086, being the Viridian 
Noosa Resort at Viewland Drive ...' or multiple housing 'if not on lot 889, (etcetera)', or, as further 
consistent use 'visitor accommodation, ... type 4 conventional' [at 23]. 

His Honour noted that inconsistent uses were those residential uses listed in section 9.20, being specific outcome 
O40. 

His Honour concluded that a "finding of conflict becomes inescapable" [at 27] when one looked to the specific 
outcomes for the Noosa Heads locality, in particular specific outcomes O39 and O40. Specific outcome O39 set 
out consistent uses for the Noosa Heads locality, which provided: 

O39: The following defined uses and use classes are consistent uses ... Commercial business Type 
1 if an estate sales office; home-based business type 1; detached house; or community residence if 
not on lot 889 (etcetera); multiple housing if not on lot 889 (etcetera), and (e) visitor 
accommodation, types 1, 2, or 4 [at 27]. 

O40 set out inconsistent uses for the Noosa Heads locality which provided that: 

O40: The following defined uses and use classes are inconsistent uses and are not located in the 
Attached Housing zone - 

... 
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Detached House; or Community residence if on lot 889 (etcetera), 

... 

Multiple housing if not on lot 889 (etcetera)... [at 27]. 

This led his Honour to conclude that the Noosa Plan 2009 "could hardly be clearer or more specific that visitor 
accommodation is wanted on the site; accommodation for permanent residence is not" [at 31]. 

Lack of negative impacts only relevant as a supporting element in justifying approval 
of the development application 

With conflict having been established, his Honour then assessed whether there were sufficient grounds to justify 
an approval of the development application despite the conflict. His Honour was satisfied that there were no 
negative impacts of the proposal. However, his Honour noted that such a consideration "has traditionally not been 
regarded as a ground for the purposes of a provision like section 326" [at 32]. 

His Honour noted that the Court of Appeal might be changing its approach in this regard and in support of this 
statement his Honour favourably referred to the recent decision of the Court of Appeal in Lockyer Valley Regional 
Council v Westlink Pty Ltd [2012] QCA 370, (2012) 191 LGERA 452, where it was held that the absence of a 

negative impact might be a relevant consideration. 

Ultimately, his Honour concluded that in this case there were not sufficient grounds to justify an approval of the 
development application. His Honour also found that, in general, a lack of negative impacts was not sufficient as a 
ground in its own right to justify an approval but rather, it was only relevant as a supporting element to an 
independent ground. 

Held 

His Honour held that: 

1. The appeal be dismissed; and 

2. The development application be refused. 
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In brief 

The case Mackay Resource Developments Pty Ltd v Mackay Regional Council & Ors [2013] QPEC 57 involved 
an appeal by a quarrying company against the respondent council's refusal of a development application in 
respect of a material change of use of land for a hard rock quarry. The main issues in dispute were whether the 
proposed development conflicted with the Extractive Industry Code and the Good Quality Agricultural Land 
Overlay Code and, if so, whether there were sufficient grounds to justify its approval despite any conflicts. 

His Honour Judge Robin QC found that there was sufficient need to overcome any difficulties associated with 
good quality agricultural land, but the need was not sufficient to resolve a non-compliance with the Extractive 
Industry Code. Nonetheless, his Honour was prepared to approve the development application on the basis that 
product extracted and removed from the subject site should be hauled only along sealed roads. The appeal was 
therefore allowed, but adjourned to enable suitable development conditions to be worked out. 

Case 

This case involved an appeal by a developer against the respondent council's refusal of a development 
application in respect of a material change of use of land for a hard rock quarry. 

Facts 

Council argued that proposed development conflicted with local planning scheme 

The applicant, quarrying company Mackay Resource Developments Pty Ltd made a development application for a 
material change of use for a hard rock quarry known as the Porters Hill Quarry over part of Lot 643 on SP22481. 
The land consisted of 68.21 hectares on the southern side of Barrie Lane, Homebush, about 20 kilometres south 
of the Mackay CBD. The current use of the land was for growing sugar cane on the southern part and for pasture. 
The development would remove part of the knoll in the centre of the land where cane never had been or could be 
cultivated due to the steepness and soil quality. 

Council conceded that impacts of amended proposal were within acceptable 
standards 

The Mackay Regional Council, with the support of some of the local residents, argued that the development 
conflicted with the Planning Scheme for the City of Mackay and that in light of this, there were not "sufficient 
grounds" to justify an approval of the development. 

Mackay Resource Developments made a number of changes to the development in order to meet some of the 
objections. As those changes met the test of "minor change" under section 350 of the Sustainable Planning Act 
2009, the appeal proceeded on the amended development proposal. Significantly, the changes overcame 
concerns regarding the unacceptable impacts on groundwater quality and the deleterious effects of surface run-
off on the cane lands and the creek. The council effectively conceded that the impacts of the proposal, 
appropriately managed, would be acceptable. Further, based on expert evidence, it was accepted that noise and 
dust impacts from operations on the land were well within acceptable standards. 

Both possible haul routes for extracted rock to require upgrading 

One of the main issues was conflict with the Extractive Industry Code, particularly the identification and impacts of 
the proposed haul route. There were two possible haul routes for the development proposal, the first being to use 
Barrie Lane east to connect to Homebush Road, a State-controlled road, and the second being to use the western 
section of Barrie Lane to access the Peak Downs Highway, another State-controlled road. 

The residents who supported the council's position lived along the eastern part of Barrie Lane and apparently, use 
of the connection to Peak Downs Highway would not create the same community concerns as using the 
connection to Homebush Road. However, the western part of Barrie Lane was more problematic for traffic safety 
than the eastern part, as there were a couple of pronounced dips accommodating low, extremely narrow bridges 
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across watercourses. Both routes would require upgrading of the intersections with the respective State-controlled 
roads. 

Haul routes already in use by larger existing quarry with greater impacts 

On the other side of Barrie Lane, nearly a kilometre east of the land, was the long established Kings Quarry, 
which had pre-existing use rights without being subject to any council control at all. Kings Quarry used Barrie 
Lane as its haul route to connect with Homebush Road, but there was evidence which suggested that at times 
trucks used the western section of Barrie Lane to access Peak Downs Highway as well. Relevantly, Kings Quarry 
was considerably larger than the development proposal and its impacts, including those related to truck 
movements along Barrie Lane, were far greater than what the proposal would cause. 

Development on Good Quality Agricultural Land 

Another difficulty the applicant had to confront was the requirement under the Good Quality Agricultural Land 
Overlay Code, being that, amongst others, development on land shown as Good Quality Agricultural Land 
(GQAL) did not result in land being taken out of agricultural use unless an overriding community need for the 

development was demonstrated and no alternative sites were available. The land was indicated, in part, on the 
overlay map as GQAL. 

Need for the development 

A further issue was whether there was sufficient need to overcome any conflict with the local planning scheme. In 
this regard, according to the applicant's expert, the land contained marketable resources of rock of the quality the 
company or its associates would require for their own use and for sale of surplus and that there was a market for 
the production. The council, however, argued that need was not shown, nor an ability of the proposal to meet the 
asserted need. It was suggested there were other quarries which could supply at going rates to meet the demand. 

Decision 

New development proposals must comply with current planning regime 

In relation to the traffic impacts associated with the proposed haul route, his Honour Judge Robin QC observed 
that the development proposal would simply add, arguably modestly, to impacts already inflicted on the 
community by Kings Quarry. His Honour noted, however, that such an observation would not assist Mackay 
Resource Developments as, by applying for an approval for a new development, "it must face up to a new, more 
demanding planning regime that has been put in place". 

Accordingly, the court would be required to impose reasonable and relevant conditions which would appropriately 
address the impacts of the development proposal. 

Unfairness between quarry operators in contributing to road upgrades 

In this instance, use of Barrie Lane as contemplated would worsen an already unsafe situation unless it was 
upgraded (which included road sealing). Whilst his Honour recognised the unfairness of Mackay Resource 
Developments having to pay to ameliorate the impacts of Kings Quarry's operations, his Honour went on to state 
that: 

... it is established that unfairness as between "developers", which may arise according to whether 
they come into the field sooner or later, is not a factor in determining the appropriateness of 
conditions, even though fairness may be a factor in determining whether a condition fairly and 
reasonably "relates" to a proposed development and is reasonably required by it (Ajana Park Pty 
Ltd v Mackay City Council [2009] QCA 404 at [30]). 

Court's finding in relation to Good Quality Agricultural Land 

In relation to the issue of GQAL, his Honour agreed with Mackay Resource Developments that if there was any 
conflict with the Good Quality Agricultural Land Overlay Code, it was purely technical. In dealing with the question 
of "overriding need", his Honour stated: 

...my approach is that "overriding need", that is not overwhelming or unquestionable need, but 
simply enough to outweigh the consideration that the relevant acres or hectares will be lost, 
temporarily or even permanently, should be shown in context of GQAL being protected. That is the 
only requirement for the appellant to show need - as opposed to opportunity to help its case by 
demonstrating need. 

Was the development proposal in the public interest? 

In considering whether the need for development constituted a "sufficient ground" to justify approval, his Honour 
recognised that a "ground" must be a matter of public interest and would not include the personal circumstances 
of an applicant, owner or interested party. 
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His Honour found that there were grounds of public interest served by the development proposal in that, apart 
from the undeniable benefit of another supplier of quarry products adding to competition and theoretically keeping 
prices lower, the proposal would help maintain the cane tramways which not only have historical and cultural 
significance, but were used by hundreds of growers behind Mackay Sugar. Further, the cane tramways 
represented a point of interest for local people and visitors and by and large, the community. 

Court determined that haul route must be provided along sealed roads 

Overall, his Honour found that need demonstrated by the development proposal outweighed the GQAL-related 
issues, but was not sufficient to overcome the conflict with the local planning scheme arising out of the traffic 
impacts. The relevant question for determination by his Honour was whether other grounds put forward by 
Mackay Resource Developments outweighed the traffic concerns arising from the intended use of Barrie Lane. 

His Honour was not persuaded that the need for the proposal nor the "absence of adverse impacts" grounds 
collected by the company's town planning expert were sufficient to overcome non-compliance with P2(i) of the 
Extractive Industry Code, which required that the haul route be provided along sealed roads. 

His Honour was of the view that it should be a condition of the approval that product extracted and removed from 
the land should be hauled only along sealed roads. 

Court left council to determine which haul route should be used 

His Honour again noted his unhappiness about imposing such a condition as a matter of fairness vis-à-vis the 
other users of the road i.e. by Kings Quarry. His Honour accepted Mackay Resource Developments' willingness to 
contribute to roadworks in proportion to the impact the development proposal would have as being entirely 
reasonable, but observed that there was no way the court could make an outcome along those lines come true in 
reality. 

His Honour was not prepared to make an order as to which haul route was to be used, given that both routes had 
their own problems, but left that to the council to determine taking into account both amenity and safety issues. 

His Honour therefore allowed the appeal and adjourned it to enable Mackay Resource Developments and the 
council to work out a suitable conditions package, including the requirements of the Department of Transport and 
Main Roads, with an opportunity being given to the concerned residents to submit their views on the conditions 
package. 

Held 

The appeal was allowed but adjourned generally to enable suitable development conditions to be worked out. 
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Queensland's economic model 

In our professional capacities as politicians, public servants, developers and advisors and in our personal 
capacities as citizens of Queensland and our regions and as rate payers in our various local government areas, 
we instinctively understand that the planning and funding of infrastructure is critical to the construction and 
development of the places where we live, work and play. 

This is particularly the case in South East Queensland and Brisbane which are responsible for some 65% and 
48% respectively of Queensland's economic activity (QCOA 2013:2-379). 

However despite our collective understanding of its importance, it is clear that the current state of infrastructure 
planning and funding proves that the German Philosopher, Georg Hegel, was right when he said: 

Peoples and governments have never learned anything from history or acted on principles 
deducible from it. 

I therefore start from the premise that you have to understand the past to know the present and to plan for the 
future. 

I would like to provide some broad policy guideposts for the future of infrastructure planning and funding in the 
context of the development of South East Queensland and Brisbane over the next 20 years. 

In doing so I will digress into the past to discuss Queensland's economic model and how it has been broken by 
those who were ignorant of the lessons of the past and gambled with our collective futures for their own 
ideological and political gain. 

Queensland's economic model 

Queensland's current economic model was established by the Bjelke-Peterson Coalition government of the 
1970's. The economic model was based on the simple principle of lower taxes and charges being funded by 
mining royalties (Knox 2012). 

The economic model involved five elements (Eadie 2014:19): 

 First – mining royalties were distributed to the regions and cities and towns as State government grants for 
development infrastructure. 

 Second – local governments used State government grants together with rates revenue to build development 
infrastructure for future development. 

 Third – local governments levied future development with infrastructure charges to recover the rates revenue 
but not the State government grants expended by local governments in building development infrastructure. 

 Fourth – the resulting cheap residential land and lower taxes attracted population growth resulting in 
Queensland experiencing an 88% increase in population over 20 years compared to the 50% Australian 
average. 

 Finally – many of the new Queenslanders brought retirement savings and set up small business which drove 
growth in South East Queensland and Brisbane in particular. 

Therefore Queensland's economic model at its core involved mining in rural and regional Queensland subsidising 
urban development and population growth in Brisbane and South East Queensland. 

The Beattie and Bligh Labour governments subsequently utilised the economic model to fund increased 
expenditure on education and health services: 

 Firstly to address Queensland's lower productivity in the 1990's. 

 Secondly in the case of the Bligh government to reflect the ideological position of the Left Faction of the 
Labour party. 
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This increased expenditure on education and health services (as opposed to economic infrastructure) was 
predicated on rising mining royalties in particular from coal mining in Queensland's regions. 

Challenges to the economic model 

However by 2009 the Queensland economic model was coming under significant challenges from 2 areas: 

 First – the Global Financial Crisis significantly reduced coal prices and exports. 

 Second – a Labour Federal government introduced taxes in particular the mining tax and the carbon tax which 
created significant uncertainty in mining investment particularly in coal in Queensland. 

The resulting damage to the Queensland budget in terms of reduced revenue from mining royalties was in the 
order of $400 million by 2011 (see Table 1). 

Table 1:  Queensland's mining royalty gap – 2008 to 2012 

Year Budget coal royalties 
($ million) 

Actual coal royalties 
($ million) 

Gap 
($ million) 

2008 1,020 1,035 15 

2009 3,213 3,103 -110 

2010 1,433 1,786 353 

2011 2,766 2,357 -409 

2012 2,755 2,386 -369 

Source:  Eadie 2014:35 
 

Bligh government's policy response 

The Bligh government was therefore confronted with increasing spending on education and health services (as 
opposed to productive economic infrastructure) with increasing deficits. 

The Bligh government's policy response to the impending fiscal crisis was 4 fold: 

 First, the privatisation of State government assets. 

 Second, the cutting of State government grants to local governments to fund development infrastructure. For 
example, the average annual subsidy was reduced from $480 million in the period from 2002 to 2010 to $225 
million in the period from 2011 to 2013 (LGAQ 2013a:iii). 

 Third, local governments were empowered to levy infrastructure charges under priority infrastructure plans 
from developers to recover the abolished capital subsidy program of the State government. In effect the State 
government's subsidy of up to 50% for development infrastructure was passed on to developers. 

 Fourth, the resulting significant increases in infrastructure charges when combined with suppressed housing 
demand and reduced financing in the context of the Global Financial Crisis adversely impacted on 
development feasibility and housing affordability, resulting in the introduction of capped infrastructure charges 
and capped water charges for SEQ water businesses. 

Queensland's economic model broken 

Bligh's policy responses had the effect of breaking the Queensland economic model in 5 respects: 

 First, State government per capita investment in development infrastructure dropped significantly below that of 
other Australian states. This is shown in Table 2. 

Table 2:  Per capita investment in development infrastructure 

State Investment per capita ($) 

New South Wales 76.35 

Victoria 9.25 

Queensland 3.95 

Source:  LGAQ 2013a:iii 
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 Second, the abolition of the capital subsidy program, capping of infrastructure charges and reduced income 
from SEQ water businesses is estimated to have reduced local government revenues by $800 million a year 
(LGAQ 2013a:iii). 

 Third, the capping of infrastructure charges itself created a funding gap particularly for high growth local 
governments which is estimated by the Local Government Association of Queensland to be some $480 million 
annually. This has caused local governments to: 

- increase rates to fund the gap – the $480 million annual funding gap is equivalent to $359 per rateable 
property (LGAQ 2013a:10); 

- increase borrowings – local government borrowings have increased 50% from 2008 to 2012 to $6.3 billion 
(LGAQ 2013a:4); 

- reduce the construction of development infrastructure to support property development. 

 Fourth, capped charges were also utilised unwisely by some local governments particularly in rural and 
regional areas to increase their infrastructure charges beyond the short term marginal cost of the provision of 
that infrastructure, such that capped charges functioned as a tax on development. 

 Fifth, the political fallout of privatisation killed the Bligh government in March 2012 whilst the combination of 
local taxation increases and reduced economic activity in the construction and property development sector 
killed 44 Mayors in the April 2012 elections – the largest turnover in local political leaders since World War 2 
(LGAQ 2013a:2). 

Newman government's challenges 

The Newman government, which replaced the Bligh government at the March 2012 election, confronted 5 
significant challenges: 

 First, Queensland did not have an integrated State and local government infrastructure planning model. 

 Second, Queensland did not have an infrastructure funding model which was financially sustainable for local 
governments or financially feasible for property developers. 

 Third, the residential property industry was dead as a result of poor public policy. 

 Fourth, the Queensland economic model was consequently broken. 

 Fifth, the Queensland fiscal position was unsustainable and urgent budget consolidation was required. 

The Newman government's Queensland Commission of Audit made three fundamental recommendations 
(QCOA 2013): 

 First, fiscal consolidation – to be achieved by reducing expenditure (some $5.5 billion in the 2012/2013 
budget) and secondly reducing debt (by some $25 - $30 billion) to regain the State's AAA credit rating. 

 Second, reducing the role of government – to be achieved by privatising government assets and providing for 
greater private sector delivery of public services. 

 Third, long term financial planning – to be achieved by improved budget, cash and asset management 
practices underpinned by an InterGenerational Report for the State with a 40 year perspective and 10 year 
State Infrastructure Plan. 

Newman government's policy responses 

The Newman government is currently finalising its policy position in relation to the review of Queensland's 
infrastructure planning and charging system following the release of its discussion paper in June 2013. 

It is critical that the ultimate policy responses are not at the odds with the lessons of history and the 
recommendations of the Commission of Audit. 

 Firstly, the infrastructure planning framework should not be divorced from the cost of the development 
infrastructure and the available financial capacity of local governments to fund that infrastructure. 

As the Queensland Commission of Audit stated in the context of its recommendation for a 10 year State 
Infrastructure Plan while there have been previous attempts at longer term strategic plans and infrastructure 
plans, their usefulness has been significantly diminished by the lack of any serious assessment of available 
financial capacity (QCOA 2013:1-17). 

 Secondly, infrastructure charges should not be reduced by an arbitrary amount or by reducing the essential 
development infrastructure to be funded by infrastructure charges. 

If this occurs it has been estimated that it will cause an annualised funding gap of between $760 million to $1 
billion (LGAQ 2013a:10). 

The funding of this gap will either increase local government borrowings and as a result State government 
borrowings thereby making it more difficult to regain the State's AAA credit rating or it will increase local 
government rates by between $571 to $768 per rateable property (LGAQ 2103a:10). 
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These outcomes are neither financially or politically sustainable. 

Table 3:  Financial Impacts of Discussion Paper Reform Options 

Infrastructure charges Funding gap 
(NPV total) 

Annualised funding gap 
(NPV total) 

Annualised cost 
per property 

Maximum capped charge $10 billion $481 million $359 

Reduced capped charge 
(25%) 

$16.4 billion $759 million $571 

Planned charge for 
reduced development 

infrastructure 

$22 billion $1 billion $768 

Source:  LGAQ 2013a:10 

 

Guideposts for the future 

If we are to learn anything from history it is that good policy is good politics and that bad policy is death to 
politicians. But we continue to repeat the mistakes of the past over and over and over again. 

If our policy goal is the rebooting of the Queensland economic model through a revived construction and property 
development sector which I believe it should be, then the following are considered as critical preconditions for the 
achievement of that goal. 

 First, an integrated infrastructure planning model – As recommended by the Queensland Commission of Audit 
a 10 year State Infrastructure Plan linked to the financial capacity of the State to fund that infrastructure should 
be complemented by a 10 year Local Infrastructure Plan which is also linked to the financial capacity of local 
governments to fund local development infrastructure. 

 Second, an integrated infrastructure funding model which is based on 4 principles: 

- First, infrastructure charges should be linked to the funding of essential development infrastructure being 
water supply, sewerage, transport and local parks with social infrastructure such as district and regional 
sport, recreational and community facilities being funded through local government rates. 

- Second, infrastructure charges should be calculated on the short run marginal cost that is the incremental 
cost of the provision of additional development infrastructure to fund future development (PCA 2014:123). 

- Third, infrastructure charges can be capped by the State government to achieve State economic 
objectives such as the promotion of the construction and property development sector or State social 
objectives such as housing affordability. 

- Fourth, State government subsidies through capped infrastructure charges should be funded by the State 
government through compensatory grants to local governments or as in the case of New South Wales, 
through a Priority Infrastructure Fund which is used to fund local development infrastructure 
(PCA 2014:149). 

 Thirdly, property development should be increasingly used to fund development infrastructure 
(PCA 2014:147). Examples include: 

- the development of airport lands to fund airport and transport infrastructure as has occurred with the 
Brisbane and other Australian airports; 

- the development of land and airspace around railway stations to fund railway infrastructure such as has 
occurred at the Toowong and Central railway stations in Brisbane, the Chatswood railway station in 
Sydney and the Melbourne Central railway station; 

- the development of land around road transport infrastructure to fund associated road transport 
infrastructure. 

Conclusions 

In conclusion, whilst the State government, local governments and the construction and property development 
sector remain focused on endless detailed disputes about infrastructure charges, offsets and refunds, the critical 
issues of the development of an integrated infrastructure planning and funding model and the rebooting of the 
Queensland economic model are not being addressed. 

It is difficult to avoid the conclusion sometimes that our endless battles over infrastructure charges, offsets and 
refunds are nothing more than a fight over the spoils of defeat that distract us from confronting and debating the 
policy prescriptions necessary for our collective prosperity. 
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Therefore I end where I started. 

If we remain focused on fighting over infrastructure charges, offsets and refunds; we will be truly missing the 
woods for the trees. 
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In brief 

The Queensland District Court has found in the case of O'Connor v Brisbane City Council [2013] QDC 137 that 
Brisbane City Council (BCC) failed to ensure that signs remained in place warning road users of hazards created 

by road repairs. The court determined that the council had created a risk of injury and that the injuries suffered by 
a cyclist falling from his bike were a result of the council's negligence. 

Poor condition of road under repair not signposted 

On 3 November 2007, the cyclist, Mr O'Connor, was riding his bicycle over a patch of road that was under repair 
by the council and which caused him to fall from his bicycle and sustain injuries. While the injuries were not 
catastrophic, Mr O'Connor sued the council for negligence. 

The section of road under repair was 25.2 metres in length and the repairs did not extend to the adjoining bicycle 
lane. Mr O'Connor claimed that the repairs caused grooves and unevenness in the bitumen surface and that the 
condition of the road and the existence of the repairs were not known to him. 

He also claimed that the condition of the road was not apparent to him and was obscured from his view because 
of a curve in the road and the lack of signage indicating an uneven surface or roadworks in progress. 

Council defends signage at roadworks as adequate for a person 
keeping a proper lookout 

The council defended Mr O'Connor's claim on the basis that the condition of the road was a necessary 
consequence of the repair works in progress and that the repair works did not impact on the bicycle lane, which 
Mr O'Connor admitted he elected not to ride in. 

The council argued that the repair works were obvious to persons travelling on the road and were visible from a 
distance and regardless of the bend in the road. The council argued further that signage had been erected which 
read "rough surface" 30 metres away from and on the approach to the repair works. The council contended that 
Mr O'Connor was not keeping a proper lookout and that his vision was obscured by the presence of cyclists in 
front of him. 

Did council owe duty of care to cyclist riding outside bike lane in 
breach of regulations? 

The key issues to be considered by the court centred on whether the council owed a duty of care to Mr O'Connor 
and, if so, whether it had fulfilled its duty. Important factors included whether the state of the repairs was safe at 
the time Mr O'Connor rode onto the repairs and whether Mr O'Connor was in breach of regulations 151(1) and 
247 of the Transport Operations (Road Use Management – Road Rules) Regulation 1999 which regulated cyclists 
riding alongside others and the requirement to ride in bike lanes. 

Given Mr O'Connor's breach, the court was asked to consider whether the council was consequently absolved 
from its responsibility under the dangerous recreational activities provisions in the Civil Liability Act 2003, or 
indeed, if it was absolved from responsibility under the public authority exemptions in this Act. 

Council exposed cyclist to hazard it had created despite road 
repairs according with accepted practice 

The court determined that the road, in its state of being repaired, was a hazard to bicycle riders, despite the 
repairs being carried out in accordance with accepted engineering practice. 

The court further determined that the hazard had been created by the council and that having created the hazard, 
it exposed Mr O'Connor to a risk of injury. The court found that the injury suffered by Mr O'Connor falling from his 
bike was as a result of the negligence of the council. 
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Council told it must ensure warning signs remain in place 
throughout repair work 

It had been Mr O'Connor's claim that there were no signs warning motorists or cyclists of the repair work. The 
council adduced evidence that signs had been installed at the time the work was carried out, but could not be 
certain that they were there when the accident occurred. 

The court held that the council was aware that signage went missing from time to time and that BCC ought to 
have done more to ensure that the signs remained in place at all times. The court considered that the cost of the 
council checking and maintaining warning signs would have been minimal. 

The court determined that the hazard caused by the repairs to the road was not obvious to Mr O'Connor due to 
the bend in the road and the absence of signage (at the time) to alert road users to the repairs. 

Liability not excluded by cyclist's non-compliance with road use 
regulations 

The court held that the council ought to have reasonably expected that cyclists would use the road as well as 
travel in groups, rejecting the council's attempt to rely on Mr O'Connor's non-compliance with regulations 151(1) 
and 247 of the Transport Operations (Road Use Management – Road Rules) Regulation 1999 prohibiting 
motorbike or bicycle users from riding alongside each other on single lane roads unless overtaking and 
prescribing the use of bike lanes unless impracticable. 

The court found that the width of the bicycle lane and frequent presence of broken glass and other debris in it 
made it impracticable for Mr O'Connor to ride in the bicycle lane. The court went on to say that if Mr O'Connor 
was found to be in breach of these provisions, the Transport Operations (Road Use Management – Road Rules) 
Regulation 1999 would not operate to exclude the council of its liability for Mr O'Connor's injuries. 

Cycling not a "dangerous recreational activity" 

The council attempted to rely upon section 19 of the Civil Liability Act 2003, which excludes liability for persons 
who suffer injuries as a result of a dangerous recreational activity with obvious risks. The court determined that 
cycling, as a recreational activity, did not involve a significant degree of risk of physical harm. 

Council's act of misfeasance placed it outside the scope of the 
public authority protections of the Civil Liability Act 2003 

The council also attempted to rely on section 35 to 37 of the Civil Liability Act 2003, which excludes public 
authorities such as councils from liability for their nonfeasance with respect to the repair and inspection of roads. 
The court considered that the options open to the council for either bringing the repairs to the attention of road 
users or diverting traffic around the repairs would have been reasonable and of minimal cost. 

Further, the court held that the operation of sections 35 to 37 of the Civil Liability Act 2003 would only absolve the 
council of liability in the event of nonfeasance as opposed to malfeasance. In this instance, the court judged the 
council's action in carrying out the repairs and creating the hazard were acts of misfeasance and outside the 
scope of the protection afforded by the Act. 

The court held that sections 35-37 only assisted local authorities where they failed to remedy a hazard caused by 
another source such as weather or normal wear and tear and unknown to the local authority. 

Councils beware - statutory protections limited if public not warned 
of known road hazards 

There are a number of lessons for local government to be taken from this case: 

 If a hazard such as an unsealed road is created by a council, the council is responsible for either rectifying the 
hazard, making the hazard very clear and obvious to all persons or preventing persons from coming into 
contact with the hazard. 

 If a council is made aware of a hazard caused by third parties, the council is arguably under an obligation to 
make sure no person comes into contact with the hazard until it is rectified; whether by bringing it to the 
attention of all persons so that the hazard becomes obvious (signage) or completely denying access to the 
hazard. Accordingly, the council needs to ensure that it has systems which result in complaints from the public 
being investigated and acted on in a timely manner. 

 Bicycle lanes should be maintained in a condition that would not make their use impracticable, deter their use 
or encourage cyclists to ride on the road. 
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 If roads must be used whilst under repair, appropriate signage must be erected which indicates such potential 
hazard. The road under repair must be in a condition that is not a hazard to any road user, including vehicles 
and bicycles. The council must establish a monitoring system to ensure that the signage remains in place at 
all times. 

 Councils should be aware of the limitations of the statutory protections in the Civil Liability Act 2003. 
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In brief 

Brisbane City Council has successfully applied to the Queensland Planning and Environment Court seeking 
punishment for contempt against an individual and two companies. The court found in Brisbane City Council v 
John Alexander Bowman and Ors [2013] QPEC 62 that Mr Bowman and the two companies had failed to comply 

with an enforcement order made by the court in an earlier enforcement proceeding. 

Court was satisfied that a development offence had been committed 
or would be committed unless restrained 

On 19 March 2012 the council commenced an enforcement proceeding in the court against Mr Bowman and the 
two companies seeking declarations and enforcement orders for unlawful use of the premises (warehouse, 
industry, office and display and sale activities) and for carrying out assessable development (operational works - 
filling) without an effective development permit for that use and that assessable development. 

The court was satisfied a development offence had been committed or would be committed unless restrained. 

The court further made various enforcement orders which required Mr Bowman and the two companies to do the 
following: 

 submit to the council a properly made development application for a material change of use and 
environmentally relevant activities (industry - green waste transfer/holding station) and do everything 
necessary to advance that development application by 1 February 2013; 

 cease using the premises for any activity or use that would require a development permit, excluding any 
industrial use or a green waste transfer/holding station only, by 1 February 2013; 

 remove all earthmoving and heavy vehicles, equipment, plant and machinery for the purposes of a warehouse 
industry as defined in the Brisbane City Plan 2000, not associated with the rural use of the premises as 
defined in the Brisbane City Plan 2000, by 1 February 2013; 

 submit to the council a rehabilitation plan prepared by a duly qualified expert for assessment and approval by 
the council for the removal of introduced fill back to natural ground level or other satisfactory level based on 
relevant and qualified experts' reports, and the rehabilitation of the premises following the removal of the fill 
material, by 1 February 2013. 

Court acknowledged that the orders made by the court were 
serious but would not otherwise have made them unless it was 
satisfied that they represented an appropriate outcome 

On 15 May 2013, the council filed an originating application in the court seeking the punishment of Mr Bowman 
and the two companies for contempt following their failure to comply with the earlier enforcement order made by 
the court. 

Subsequently, the parties negotiated a resolution in which Mr Bowman and the two companies effectively pleaded 
guilty to non-compliance with the earlier enforcement order, which resulted in a conviction being recorded against 
all of them. Mr Bowman and the two companies agreed to the orders proposed by the council by way of 
punishment. 

The parties also agreed to variations to the earlier enforcement order made by the court. These variations 
included, amongst others, a significant provision in respect of costs and the release from an obligation to lodge a 
development application to the council for the purposes of regularising the use of the premises at Bald Hills in 
Brisbane. 

The court, however, observed that "the court ought to insist that its orders be respected and visit consequences 
that may need to be harsh on those who fail to comply". 
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Mr Bowman provided to the court explanations for his failure to comply with the earlier enforcement order and 
submitted steps he had since taken in complying with the order. Further, an assurance was given to the court by 
Mr Bowman that he was: 

...going to do everything he can now to comply with the full orders... You will not be seeing this man 
back here in another 12 months for contempt of order, unless he has some sort of desire to go to 
jail but... he's making every attempt he can to now comply with the orders... 

Having regard to the parties' resolution, Mr Bowman's conduct and the sentencing range in other cases similar to 
the prevailing circumstances, the court made orders to the effect that: 

 the court found Mr Bowman and the two companies guilty of contempt of court for failure to comply with the 
earlier enforcement order made by the court; 

 a conviction was recorded against Mr Bowman and the two companies; 

 Mr Bowman was sentenced to imprisonment for four months, wholly suspended for an operational period of 
two years; 

 the earlier enforcement order made by the court was varied and replaced with a new set of orders, requiring 
Mr Bowman and the two companies to cease various unlawful uses immediately and pay the council's 
professional costs in the sum of $10,000. 

The court noted that the orders "would not have been made unless the court was satisfied that they represented 
an appropriate outcome in the circumstances, which are serious ones." 

 

 

 

 



 
 
 
 

76 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Developer's appeal struck out following developer's 
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In brief 

The case of Slinger v Sunshine Coast Regional Council and Ors [2013] QPEC 73 concerned two appeals to the 

Queensland Planning and Environment Court relating to a development approval for a material change of use for 
a detached house at Sunshine Beach. 

In one appeal, Mr Slinger, the developer, appealed against the conditions of a development approval while in the 
other appeal, Howen Proprietary Limited, a submitter, appealed against the council's development approval. 

Howen sought orders that Mr Slinger's appeal be struck out for want of prosecution and that Howen's appeal be 
allowed, which would have the effect of refusing Mr Slinger's development application. The issue for the court to 
determine was whether, considering the court rules, Mr Slinger's conduct warranted the making of those orders. 

As Mr Slinger had not satisfactorily progressed the appeals and complied with the court orders or the court rules 
and as the delay was attributable solely to him, the court held that Mr Slinger's appeal be struck out, and 
adjourned Howen's appeal to allow Mr Slinger further time to consider the implications of Howen's appeal being 
allowed. 

Obligation to proceed in an "expeditious way" under Planning and 
Environment Court Rules 2010 

The court first referred to rule 4(3) of the Planning and Environment Court Rules 2010, which states that "In a 
proceeding in the court, a party impliedly undertakes to the court and to the other parties, to proceed in an 
expeditious way" and rule 5(c), which states that "The court may... impose appropriate sanctions if a party does 
not comply with these rules or an order of the court". 

Rule 19(3) further states that "the party to a proceeding with the onus in the proceeding must, as soon as 
practicable but within 3 months after the... appellant files the originating process for the proceeding, apply to the 
court for an order or directions about the proceeding". The court stated that Mr Slinger had the onus of 
establishing that his appeal should be allowed and that Howen's appeal should be dismissed. 

Failure to progress appeal in compliance with court order exposed 
an appeal to dismissal 

The court also referred to rule 280(1) of the Uniform Civil Procedure Rules 1999, which provide that if an applicant 
was required to take a step or comply with an order of a court within a stated time and did not do what was 
required, then another party could apply to the court for an order dismissing the proceeding for want of 
prosecution. 

Want of prosecution to be established as basis for striking out 
appeal 

In considering Howen's application to strike out Mr Slinger's appeal, the court referred to the following 12 non-
exhaustive factors to be considered in an application to strike out for want of prosecution established in the case 
of Tyler v Custom Credit Corporation Limited [2000] QCA 178, and which were adopted by the Queensland 
Planning and Environment Court in Family Assets Proprietary Limited v Gold Coast City Council & Ors [2007] 
QPEC 8: 

(1) how long ago the events alleged in the statement of claim occurred and what delay there was 
before the litigation was commenced; 

(2) how long ago the litigation was commenced or causes of action were added; 

(3) what prospects the plaintiff has of success in the action; 
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(4) whether or not there has been disobedience of Court orders or directions; 

(5) whether or not the litigation has been characterised by periods of delay; 

(6) whether the delay is attributable to the plaintiff, the defendant or both the plaintiff and the 
defendant; 

(7) whether or not the impecuniosity of the plaintiff has been responsible for the pace of the 
litigation and whether the defendant is responsible for the plaintiff's impecuniosity; 

(8) whether the litigation between the parties would be concluded by the striking out of the plaintiff's 
claim; 

(9) how far the litigation has progressed; 

(10) whether or not the delay has been caused by the plaintiff's lawyers being dilatory. Such 
dilatoriness will not necessarily be sheeted home to the client but it may be. Delay for which an 
application for leave to proceed is responsible is regarded as more difficult to explain than delay by 
his or her legal advisers; 

(11) whether there is a satisfactory explanation for the delay; and 

(12) whether or not the delay has resulted in prejudice to the defendant leading to an inability to 
ensure a fair trial. 

Did developer's conduct warrant an order striking out his appeal? 

The court noted the following conduct by Mr Slinger which was relevant to the determination of Howen's 
application: 

 Mr Slinger commenced his appeal on 4 November 2011 and took no steps to progress it until it was listed, on 
the court's initiative, for mention on 9 August 2012. 

 By an order of the court, the parties were directed to participate in a mediation. A mediation was arranged for 
7 December 2012, but was subsequently postponed at Mr Slinger's request. 

 The mediation was held on 1 February 2013 and at the mediation, it was agreed that Mr Slinger would 
consider the matters raised in the mediation and provide a response to the parties by 14 March 2013. 
Mr Slinger did not comply with this timeframe but instead continuously sought extensions of time to provide his 
response. 

 Despite indicating to the court that he was not in a financial position to progress the appeals, Mr Slinger did 
not take any steps, as suggested by the council, to finalise the appeals in an expeditious and inexpensive way 
or otherwise communicate with Howen in relation to its offer not to recover its costs from Mr Slinger if 
Mr Slinger took the steps in accordance with the council's suggestion. 

 At a review on 6 September 2013 Mr Slinger was granted further time to understand the consequences of 
Howen's appeal being allowed and the development application being refused. Mr Slinger was also ordered to 
file promptly a notice of party acting in person. However, Mr Slinger never filed the notice. 

The court found that Mr Slinger had: 

...failed to comply with the implied undertaking to the Court and to the other parties to proceed in an 
expeditious way. He failed to apply for directions within three months of the originating proceedings 
and he didn't comply with Judge Long SCs order of the 6th September to file a notice of party 
acting in person. 

The court ordered that Mr Slinger's appeal be struck out and considered the following factors to be relevant in 
making such an order: 

 Mr Slinger's disobedience of court directions and orders; 

 the delay which was solely attributable to Mr Slinger; 

 the fact that the litigation was commenced nearly two years ago in relation to a development application made 
on 1 February 2008; 

 no other party was to blame for the delay; 

 the delay had caused significant expense to both Howen and the other parties, including the council. 

The court was prepared to give Mr Slinger further time to consider the implications of Howen's appeal and 
therefore adjourned that appeal. However, the court made it clear that if Mr Slinger did not progress that appeal in 
a satisfactory way, then it would be the court's intention to order that that appeal be allowed, which would leave 
Mr Slinger with no development approval at all. 
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In brief 

In Rintoul & Ors v Brisbane City Council and Greengate Property Group (No. 2) [2013] QPEC 47, the Queensland 
Planning and Environment Court has found that while a proposed development of an aged care facility was in 
minor conflict with the Brisbane City Plan 2000, there was a need for a facility of such kind as proposed which 
outweighed the conflict. 

The court dismissed the appeal commenced by a number of submitters, predominantly residents in the locality, 
against the Brisbane City Council's (council) decision to approve Greengate Property Group's development 

application for an integrated retirement and aged care facility in Woolloongabba, Brisbane. (Please see also our 
earlier article, Costs application dismissed following withdrawal of an application in pending proceeding, on 
page 58). 

Changed proposal addressed amenity and design issues 

The land affected by the proposed development was surrounded by pre-1946 houses and was improved by a 
locally listed heritage place, St Luke's Catholic Church, a pre-1946 dwelling and a two-storey concrete building 
constructed in 1948 which was previously used as a school. The proposed development would retain the church 
and relocate the pre-1946 dwelling, but would replace the old school building with four separate buildings of three 
and four storeys in height. 

During the course of the appeal, Greengate made changes to the proposed development which addressed some 
of the amenity and design issues. As a result of the changes to the proposed development and the joint meetings 
of the town planners and heritage architects, the issues in the appeal were narrowed. 

Court considered heritage value of old school building, scale of 
development and relocation of pre-1946 dwelling 

Consequently, in the context of determining whether the proposed development was in conflict with the Brisbane 
City Plan 2000, the merits issues which the court was required to consider were related to: 

 the heritage value of the old school building; 

 the scale of the proposed development and its impact on amenity and character and heritage values of the 
surrounding area and also on the church on the land; 

 the relocation of the pre-1946 dwelling on the land. 

Court accepted council's position that old school building had no 
cultural heritage significance 

The submitters argued through expert evidence that the old school building had cultural heritage significance and 
its demolition would therefore detract from the fabric and setting of the church. 

The court observed that the council made a conscious decision not to list the land as a Heritage Precinct on the 
Heritage Register as, had it done so, it would have included and recognised the heritage values of both the 
church and the old school building. The council instead listed only the church on the Heritage Register as a 
heritage place. 

The court further observed that the heritage values ascribed to the old school building were based on an 
independent assessment undertaken by the submitters' expert in the course of the appeal. Accordingly, in effect, 
the court was being asked to put itself in the place of the council and make an independent assessment of the old 
school building in the appeal. 
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The court noted that such an approach, if accepted, would constitute an error of law and consequently, it would 
not entertain an approach of such kind. The submitters' contention that the old school building had cultural 
heritage significance was dismissed. 

The proposed development would have no unacceptable amenity 
impact and would not unacceptably impair the view of the church 
from Taylor Street 

The submitters contended that: 

 the scale of the proposal would cause an unacceptable amenity impact on the character of the surrounding 
locality. 

 the proposed development would unacceptably impair the view of the church from Taylor Street given its 
height and bulk, which would be in conflict with the Heritage Place Code of the Brisbane City Plan 2000. 

The court recognised that the Brisbane City Plan 2000, when read as a whole, emphasised the importance of 
development to be of a density, bulk and scale compatible with surrounding residential areas and not compromise 
local amenity. 

The court accepted that the concerned residents' issues on the amenity impacts of the proposed development 
were genuinely held, but noted that they must be considered in the context of their reasonable expectations as 
informed by the applicable planning scheme controls. 

The court observed that the land was in the Community Use - Community Facilities (CU-2) Area, which meant 
that it could be developed for other uses which could have similar amenity impacts to the proposed development, 
without any input from the surrounding residents. 

In this regard, Greengate's visual amenity expert produced overshadowing modelling evidence which illustrated 
the shadowing that could be expected from the proposed development and a theoretical code compliant proposal 
on the land. 

It was demonstrated that there was very little difference between the overshadowing from the proposed 
development and the overshadowing from the theoretical code compliant proposal. On this basis, the court was 
satisfied that the proposal would have no unacceptable amenity impact. 

In reliance on the expert evidence, in particular the montage submitted by Greengate's visual amenity expert, the 
court also found that the proposed development would not unacceptably impair the view of the church from Taylor 
Street. 

The montage represented very closely the view of the church from Taylor Street and it effectively demonstrated 
that the church would remain a prominent feature despite having buildings on either side. The court therefore was 
satisfied that the proposed development was not in conflict with the Heritage Place Code. 

Relocated pre-1946 dwelling would still be protected by Demolition 
Code 

As the land was within a Demolition Control Precinct, the Demolition Code under the Brisbane City Plan 2000 
applied to the relocation of the pre-1946 dwelling. The court noted that the relocation was in conflict with the 
Demolition Code, but concluded that the conflict was of a minor nature, particularly given that the dwelling would 
still be in the Demolition Control Precinct after its relocation and remain protected by the Demolition Code. 

Further, any loss to the visual character of Taylor Street as a result of the relocation would commensurately 
contribute to the visual character of Mossgrove and Queen Bess Street (being the new location of the pre-1946 
dwelling), which was also made up of predominantly pre-1946 houses. 

Need for proposed development was a sufficient ground to 
overcome minor conflict with Brisbane City Plan 2000 

The court was satisfied that, based on the evidence of economic need and aged care experts, there was a need 
for a facility of such kind as proposed, particularly given that the land was sited conveniently to public transport 
and major hospitals. 

While the proposed development was in minor conflict with the Brisbane City Plan 2000, the court was satisfied 

that the established need for the proposed development was sufficient to overcome such conflict. 
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In brief 

When seeking a development approval from the local government, it is useful to understand the basic obligations 
of councillors and local government officers in performing their functions. 

Getting your application right increases your chances of success 

To avoid disputes and lessen the overall costs of the development approval process, it is recommended that you: 

 seek a recommendation from another developer or the Planning Institute Australia for a good town planner to 
help you to prepare an application; 

 take strategic advice from the town planner and other relevant consultants for the design of the development 
and the preparation of the development application; 

 understand the way the application will be assessed, including its potential weaknesses; 

 design a proposal that has planning merit, so that local government officers and councillors can justify a 
decision to approve it. 

Roles and responsibilities of the local government 

The local government is ordinarily empowered to administer the planning laws of the relevant State, including the 
determination of development applications. 

These powers must be exercised within the scope of the power, in good faith and with reasonable care. 

A local government officer's role is to assess a development application and advise the local government. 
Occasionally a development application may be decided by an officer exercising a delegated authority from the 
local government. 

A councillor may be involved in a development application in various roles, including as a mediator between 
interests, an elected community representative and a decision maker. 

Political aspects of a development proposal 

A development application may be open for public submissions, which the decision maker will be required to 
consider in deciding whether to give an approval. 

If your development is controversial and you wish to engage a councillor as a mediator between you and the 
interests opposing the proposal, a high level of formality should be expected. The councillor will likely seek 
delegated authority from the council to assist in negotiations and involve other local government officers in any 
meetings with you. 

You may also approach your elected representative as a member of the public and communicate your views in 
support of the proposal. However, keep in mind that the councillor has a responsibility to represent the current 
and future interests of all residents and your views will not be the only views they must consider. 

Lobbying activities (such as a professional lobbyist acting for a third party client) may be the subject of State laws. 
Become familiar with these requirements if you are undertaking lobbying. 

In a decision maker role, a councillor will need to keep an open mind until all information is available, including the 
recommendations of the local government officers and any public submissions. 

Balancing the private and public interests involved 

Overall, the laws governing planning and development seek to balance the private property interests of 
landowners and the public interest in orderly development. 
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Having considered public submissions on a development proposal, the decision must be made in accordance with 
planning principles and the applicable planning laws, based on the merits of the application. The decision must be 
made in good faith, which would include avoiding any improper purpose, bias or personal or preferential interest. 

Ordinarily, an officer's recommendation will be followed by a local government unless there is a finely balanced 
planning issue involved and there are good grounds why a contrary decision is justified. 

A councillor's overall responsibility is to act in the public interest for the whole local government area. This means 
the decision must be a decision that a reasonable elected councillor who is not influenced by personal 
considerations would make. 
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the matter of Cox & Ors v Brisbane City Council and Anor (No. 2) [2013] QPEC 78 heard 
before Rackemann DCJ 
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In brief 

In Cox & Ors v Brisbane City Council and Anor (No. 2) [2013] QPEC 78, an application for costs by Childhood 
Cancer Support Inc has resulted in the Queensland Planning and Environment Court exercising the discretion 
provided by the new costs provisions of the Sustainable Planning Act 2009 by ordering that each party bear its 
own costs. 

Unsuccessful appeal against development approval was 
nevertheless based on legitimate interests 

Childhood Cancer Support Inc sought a costs order following an unsuccessful submitter appeal by local residents 
against the council's approval of a development application for a multi-unit development in Herston, Brisbane. The 
concerns of the local residents included the alleged over-development of the site and associated amenity and 
privacy issues. While Childhood Cancer Support Inc successfully resisted the appeal, additional conditions were 
imposed by the court to address visual and amenity impacts of the proposed development. 

Section 457 of the Sustainable Planning Act 2009, to which the appeal was subject, provides the court with an 
open discretion to determine whether to award costs. This discretion must be exercised judicially and have regard 
to relevant circumstances, including the parties' relative success and their interests and conduct, both leading up 
to and in the proceeding. 

The court considered the local residents had a legitimate interest in the matter and acted reasonably both leading 
up to and in the proceeding. Whilst Childhood Cancer Support Inc was successful, on balance, the court 
exercised the discretion by ordering that each party bear its own costs. 

Local residents' concern for the protection of amenity given greater 
weight than claims to commercial rental interests 

Childhood Cancer Support Inc submitted that the interest of those local residents who owned rental properties 
could properly be described as commercial for the purpose of section 457(2)(b) of the Sustainable Planning Act 
2009, notwithstanding that they might not be commercial competitors in the conventional sense. 

The court noted that the weight which would be placed on the commercial interests of the parties, in exercising its 
discretion, would vary based on the circumstances. In this instance, the court observed that those residents' 
interest was an understandable concern for the protection of amenity and as such, was not inclined to give great 
weight to the commercial nature of the interest of those residents. 

Charity status had no substantial bearing on court's exercise of 
discretion over costs 

Childhood Cancer Support Inc contended that as it was a charity, the costs it bore from the appeal were from 
donations or from the limited resources received from government. The court found it difficult to see why it would 
have a substantial bearing on the exercise of the court's discretion, which Childhood Cancer Support Inc 
acknowledged. 

Court rejected claim that the local residents' case was 
unmeritorious 

Childhood Cancer Support Inc submitted that the issues raised by the local residents, which focussed on 
compliance with the planning scheme and the acceptability of amenity issues were not strongly arguable. 
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While the court ultimately concluded that the relevant performance criteria under the relevant codes in the 
planning scheme were met, the court noted that it was not a foregone conclusion, given that the proposed 
development was substantially at odds with the acceptable solutions in the relevant codes and the compliance of 
the relevant performance criteria was assessed based on evaluative judgment, rather than objective specific 
measurement. 

Similarly, the acceptability of amenity issues required an evaluative assessment, which was open to another view, 
despite the court finding the amenity impacts to be acceptable. The court therefore did not accept the submission 
made by Childhood Cancer Support Inc that "the case of all the appellants at trial was so unmeritorious that the 
hearing was not necessary" and did not consider it to be appropriate to make a costs order on the basis of section 
457(2)(d) of the Sustainable Planning Act 2009. 

Court did not consider the relatively lesser level of the likely impact 
on some of the residents should necessarily lead to a costs order 
against them 

In support of its costs application, Childhood Cancer Support Inc submitted that there were no findings that any of 
the residents, with one exception, would be significantly impacted by the proposed development. 

The court accepted that the potential impacts on other residents were of a markedly lower level than for the 
excepted property. However, the court did not consider that the relatively lesser level of the likely impact on other 
residents would necessarily lead to a costs order against them. 

This was further supported by the court's findings that the residents had a legitimate interest in the matters of 
concern and had acted reasonably and that the case was reasonably arguable. 

Order for parties to bear own costs on the basis of legitimate 
interest despite rejection of appeal against development approval 

The court acknowledged that Childhood Cancer Support Inc was ultimately successful in resisting the appeal. 
However, on balance, the court believed that it was appropriate for each party to bear their own costs, particularly 
having regard to the interests and conduct of the local residents, namely: 

 they had a legitimate interest in the matters of concern; 

 they raised bona fide matters of town planning evidence, which were supported by the professional opinions of 
a qualified and experienced town planner; 

 they acted reasonably both leading up to and in the proceeding; 

 they ran a unitary and respectable case. 

Similarly, the court dismissed the application by the local residents for their costs of resisting the costs application 
made by Childhood Cancer Support Inc, on the grounds that Childhood Cancer Support Inc had an arguable 
basis for seeking the favourable exercise of the court's discretion since it was successful in the appeal. 

The court therefore ordered that each party bear their own costs of the proceeding, which included their costs 
associated with the application for costs. 
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In brief 

In the case of Morgan v Toowoomba Regional Council & Ors and Allen v Toowoomba Regional Council & Ors 
[2013] QPEC 58, the Queensland Planning and Environment Court heard two appeals relating to a development 
approval for a material change of use for the expansion of a cattle feedlot on land located at Irvingdale. The 
issues for the court to determine primarily related to air quality, odour emissions and operational competency. 

In one appeal, the developer, Peter Morgan, appealed against the conditions imposed by the Toowoomba 
Regional Council under the development approval. In the other appeal, David Allen, a submitter, appealed against 
the council's decision to approve the development. 

The court dismissed Mr Allen's appeal and allowed Mr Morgan's appeal subject to conditions. The court also 
awarded costs against Mr and Ms McInnerney for the introduction of additional new evidence during the hearing. 

Conflicting methodologies used by parties to argue separation 
distance between feedlot development and other uses 

In deciding whether the proposed development adversely impacted on the air quality and odour emissions on 
other uses in the area, the court had to resolve conflicting methodologies in respect of determining the 
appropriate separation distances between those uses. 

The developer, Mr Morgan, contended that: 

 the appropriate separation distances should be ascertained by applying the "S Factor" method set out in the 
"Reference Manual for the Establishment and Operation of Beef Cattle Feedlots in Queensland". prepared by 
DPIF, and dated 2005 (Feedlot Reference Manual); 

 the Feedlot Reference Manual had been successfully used at a number of other feedlot sites in most states in 
Australia; and 

 when adopting the "S Factor" method the results indicated that the development, subject to relevant 
conditions, complied with the requirements of the Feedlot Reference Manual and provided for adequate 
separation distances between the proposed development and other uses in the area.  

The submitter, Mr Allen, contended that: 

 odour modelling should be carried out and relied upon when determining the appropriate separation distance 
between the proposed development and other uses in the area; 

 odour modelling had been supported by a number of research documents and was applied in the case of 
Acland Pastoral Co Pty Ltd v Rosalie Shire Council & Ors [2007] QPEC 112; 

 the results of the odour modelling indicated that the required separation distances between the proposed 
development and uses in the area were significantly exceeded. 

Feedlot Reference Manual accepted by court as appropriate method 
to assess adverse impacts 

The court found in favour of the methodology adopted by the developer on the basis that: 

 Mr Allen's approach contained three distinct errors relating to: 

- wind direction and movement resulting from errors in topography; 

- the configuration, size and dimension of the manure stockpile to be located on the site; 

- the size of cattle pens; 
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 the objective of the Feedlot Reference Manual was to limit any adverse impacts and unreasonable 
interference with the amenity of neighbours to cattle feedlots; 

 the proposed development would meet the requirements prescribed under the Feedlot Reference Manual and 
therefore, should meet the reasonable expectations of the residents in the area; and 

 there would be no adverse air quality and odour impacts provided the proposed development be conditioned 
in accordance with the council's draft conditions of approval and draft conditions imposed by the Department 
of Agriculture, Fisheries and Forestry (as refined over the course of the hearing).  

Operational competency and capacity to comply with approval 
conditions called into question 

The operational competency of Mr Morgan and his management team was called into question by Mr and Ms 
McInnerney and Ms Reimers in the Allen appeal. 

Mr and Ms McInnerney and Ms Reimers contended that in the existing feedlot operation, Mr Morgan had not been 
able to comply with the conditions of his existing development approval. Consequently there was no certainty that 
Mr Morgan would comply with any approval of the proposed development granted by the court. 

In support of their contentions, Mr and Ms McInnerney and Ms Reimers sought to rely on a number of complaints 
that had been made to the council in respect of the operations of the existing feedlot operation. 

In response Mr Morgan submitted that: 

 the complaints were not relevant to the determination of the appeals as they related to the existing feedlot 
operations; 

 the complaints resulted from the existing stockpile of manure which had already been removed; and 

 the complaints had not been independently validated.  

The court, although accepting the evidence of Mr and Ms McInnerney and Ms Reimers noted that: 

 some aspects of the material put forward was strictly inadmissible and consequently no weight was given to it; 

 the existing feedlot operations commenced prior to the introduction of the Feedlot Reference Manual and 
hence at that time, it was unclear as to the appropriate operating and maintenance procedures to follow; 

 Mr Morgan, upon being advised of the complaints, took steps to deal with those complaints; and 

 no serious action was taken against Mr Morgan by the council or the Department of Environment and Heritage 
Protection in respect of the existing facilities. 

Conditions imposed by the council deemed to satisfy concerns 
raised by the submitters 

Prior to the hearing of the appeals, a set of draft conditions of approval was agreed to by the council and Mr 
Morgan, which were refined over the course of the hearing to address the concerns and issues of Mr Allen and 
the submitters who had elected to join the appeals. 

In this regard, the court noted that: 

 the traffic, roads, noise, dust and landscaping issues had been resolved over the course of the hearing and 
consequently were not the subject of determination; and 

 the issues associated with air quality and odour were appropriately addressed in the council's draft conditions 
of approval and draft conditions imposed by the Department of Agriculture, Fisheries and Forestry (as refined 
over the course of the hearing). 

Costs awarded against Mr and Ms McInnerney for the introduction 
of additional new evidence 

The court also awarded costs against Mr and Ms McInnerney for introducing new evidence during the hearing. 

In the course of the hearing, Mr and Ms McInnerney sought leave from the court to introduce new evidence by 
their air quality and odour expert in respect of the appropriateness of the odour modelling. 

Consequently, Mr and Ms McInnerney were ordered by the court to pay the costs incurred by each of the parties 
of and incidental to the introduction of the further evidence. 
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In brief 

The case of Bishop's Stortford Civic Federation v East Hertfordshire District Council & Ors [2014] EWHC 348 

involved an appeal to the Queen's Bench Division Administrative Court of the English High Court. The appeal was 
sought by the Bishop's Stortford Civic Federation against East Hertford District Council and Anley Trustees 
Limited and Maison Anley Property Nominee Limited, who together represented Henderson Global Investors 
Limited. 

The Federation, via an application for judicial review, appealed the council's decision to grant planning permission 
to Henderson Global Investors. His Honour Judge Cranston heard the appeal, which was sought on the following 
grounds: 

 there was a prejudicial outcome as a result of a non-planning committee member attending and addressing a 
committee meeting which made a significant planning decision; 

 unfairness was caused by an alleged technical breach of a regulation by failing to provide the opportunity to 
comment. 

His Honour rejected both grounds, and consequently dismissed the appeal. 

High Court considered whether participation of non-planning 
committee members in committee meeting was prejudicial 

The first ground of appeal was whether the council's decision to allow non-planning committee members, in 
particular Councillor Tindale, to attend and make an address at the committee meeting was prejudicial to the 
Federation, since the meeting granted Henderson Global Investors planning permission. 

"Polluting the well": claim that non-planning councillor's 
intervention was motivated by a wish to gain advantage for 
planning applicant 

The Federation submitted that Councillor Tindale's attendance and speech at the council executive's planning 
committee meeting "polluted the well". It was also argued that Councillor Tindale's intervention significantly 
influenced the planning committee's decision, that his motivation for his address was to influence the committee, 
and that he spoke at a time that was strategic and advantageous to Henderson Global Investors' plans. The 
Federation concluded this point by arguing that it could not be said with certainty that the committee's decision to 
approve the plans would have been the same regardless of Councillor Tindale's speech, since the plans were 
approved "by the narrowest of margins". 

His Honour found that Councillor Tindale did not "pollute the well" with his address and he did not mislead the 
committee or suggest that the principle of the mixed-use development had already been approved at a previous 
full council meeting. His Honour noted the irrelevance of Councillor Tindale's motivations for addressing the 
committee, given that the point of contention was the impact of his words, not his motivations. 

No express prohibition on attendance by non-planning councillor 

His Honour was not convinced Councillor Tindale's address affected the committee members' ability to reach a 
proper decision. Councillor Tindale had a right to attend and address the committee meeting. While the council's 
constitution did not expressly allow attendance of non-planning committee members, his Honour noted that 
unless there is an express provision preventing attendance, "the law is that … any councillor can, with the 
committee's permission … attend and address it" with the exception of any apparent prejudicial or personal 
interest, which was not the case here. 
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Court upheld integrity of committee members and rejected notion 
that councillors ought to "explain their voting" 

In his speech, Councillor Tindale referred to a prior decision made between Henderson Global Investors and the 
council which concerned the redevelopment of the site as a mixed-use development. His Honour rejected the 
notion that mention of this, among other things, influenced a decision that would have otherwise been different. 
He noted that the councillors, having integrity in their positions, would only give consideration to planning matters 
and this decision did not constitute a planning matter. To suggest that the planning committee would have voted 
differently but for Councillor Tindale's speech would undermine the committee's ability to make informed and 
independent decisions based on all the information provided. Further, to ask that councillors "explain their voting 
is especially to be deplored. Prudence is the sensible judicial approach in this context." 

Claim that the council failed to provide the opportunity to comment 
on environmental impact assessment, which amounted to 
unfairness and a breach of a regulation 

The second ground of appeal was whether the council was in breach of what was then regulation 19 of the Town 
and Country Planning (Environmental Impact Assessment) (England and Wales) Regulation 1999 by failing to 
provide the Federation and others the opportunity to comment on additional documents submitted by Henderson 
Global Investors after outline permission had been granted. It was challenged that the council's actions, in this 
respect, were "unfair". 

The Federation submitted that the council acted unfairly by granting planning permission and not providing the 
Federation and others the opportunity to comment on the additional documents submitted by Henderson Global 
Investors. These documents were the Environmental Statement Addendum and a Supplementary Planning 
Statement, which were provided after the creation of the Government's National Planning Policy Framework 
(NPPF), which replaced the planning policies considered in the development application. 

Documents available via planning file but not conventionally 
publicised - a fair opportunity to be informed? 

The Federation argued that the council failed to follow the requirements under the then regulation 19 of the 
Regulation (now regulation 22 of the Town and Country Planning (Environmental Impact Assessment) 
Regulations 2011 SI 2011). This included providing a fair opportunity to be informed of the further information 
relating to the development application which had not been published in the required manner. The documents 
were available via the planning file but there was no public consultation process. The Federation further argued 
that the Addendum contained substantive information that was captured by regulation 19(1) and (2) of the 
Regulation as both "further information" and "any other information" respectively. The information should have 
been publicised to allow parties like the Federation to "make representations, which it would have done". 

No unfairness despite lack of adequate publishing practice 

His Honour found there was no unfairness, although he conceded that a better publishing practice could have 
been adopted. Nevertheless, the documents were placed on the planning file, and the Federation had the 
opportunity to comment. The introduction of the NPPF did not affect the substance and effect of Henderson 
Global Investors' application. Further, it was concluded that the additional information provided by Henderson 
Global Investors was only an update and did not contain information relevant for planning considerations at the 
meeting; it was not substantive information and therefore was not captured under regulation 19 of the Regulation. 
If it was captured under the Regulation, this breach and unfairness would be entirely technical. In this case, 
however, his Honour found that the breach would not have resulted in a different outcome. Further, he would 
have "withheld a remedy because there was no substantial prejudice to the Federation". 

Court rejected appeal finding no prejudice or unfairness from 
attendance of non-planning committee member and technical 
breach 

His Honour rejected both claims on the grounds that the decision of the committee was not prejudiced by 
Councillor Tindale's presence as they were able to exercise proper and independent discretion. There was also 
no unfairness to the Federation as a result of what his Honour concluded was a technical breach of the regulation. 
The granting of planning permission to Henderson Global Investors was upheld. 
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In brief 

In Yeats Consulting Pty Ltd T/A Sedgman Yeats v Logan City Council [2014] QPEC 2 the Queensland Planning 
and Environment Court has dismissed an application for costs by Yeats Consulting Pty Ltd and Yeats & 
Associates Pty Ltd in respect of two appeals each of them had commenced against environmental protection 
orders issued by the Logan City Council on the grounds that the court had no jurisdiction to hear the appeals. 

The court determined that as the appeals against the environmental protection orders, issued under section 358 
of the Environmental Protection Act 1994, were commenced prior to seeking an internal review of the council's 

decision, the court had no jurisdiction to hear the appeals and the application for costs was therefore dismissed. 

Jurisdiction to hear the appeals 

Sections 521 and 531 of the Environmental Protection Act 1994 require that prior to commencing an appeal 
against an environmental protection order issued by a local government under section 358 of that Act, the 
recipient of the order must first seek an internal review of the decision to issue the order unless the decision was 
made by the local government itself; or the local government's chief executive officer personally. 

The purpose of the internal review as referenced in the explanatory notes was "whilst matters of policy may not be 
resolved by the review of a decision, technical mistakes or misunderstandings may be resolved without reference 
to the court." 

Was the decision to issue the environmental protection orders 
made by the local government itself or the chief executive officer 
personally? 

The environmental protection orders were issued by a development compliance officer pursuant to a delegation 
from the council. Despite the orders being issued by the officer, as the officer's signature was accompanied by 
words to the effect that it was on behalf of the council's chief executive officer, Yeats Consulting and Yeats & 
Associates contended that: 

 the decision to issue the environmental protection orders had been made by the chief executive officer 
personally; 

 it was therefore not required to seek an internal review prior to commencing the appeals in the Queensland 
Planning and Environment Court. 

The council responded that the environmental protection orders made it clear that they were issued by the council 
acting through its delegated officer. This was also supported by the content of the orders which identified that an 
internal review was available and such a request should be made to the chief executive officer. Such a review 
would not be possible if the environmental protection orders had been issued by the local government itself or the 
chief executive officer personally. 

Court found that internal review of the decision to issue the 
environmental protection orders should have been sought 

The court rejected the contention made by Yeats Consulting and Yeats & Associates. In making this finding, the 
court noted that the inclusion of the words on behalf of the chief executive officer on correspondence was used to 
identify official correspondence and it obviously did not mean that the chief executive officer had personally 
attended to all such correspondence. 

The court therefore found that the appeals against the environmental protection orders were invalid as they had 
been commenced without first seeking an internal review of the decision to issue the orders. The court therefore 
dismissed the application for costs. 
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In brief 

We believe we are paying too much attention to the small details of the infrastructure framework and that we must 
focus instead on the bigger picture, being the development of a new integrated infrastructure planning and 
funding model. 

Infrastructure planning and funding is critical to the construction and property development sector and is having 
an enormous effect on our State. 

In this article we would like to provide some broad policy guideposts for the future of infrastructure planning and 
funding for development in south-east Queensland over the next 20 years. We work from the premise that you 
have to understand the past to know the present and plan for the future. 

To develop these policy guideposts for the future, we first must take a step back in time to remind ourselves of 
Queensland's economic models in the past. 

Queensland's economic model historical foundation 

Queensland's current economic model was established by the Bjelke-Peterson coalition government of the 1970s 
and was based on the simple principle of lower taxes and charges being funded by mining royalties (Knox 2012). 

The economic model involved five elements (Eadie 2014:19): 

 First, mining royalties were distributed to the regions and cities and towns as State government grants for 
development infrastructure; 

 Secondly, local governments used State government grants together with rates revenue to build development 
infrastructure for future development; 

 Thirdly, local governments levied future development with infrastructure charges to recover the rates revenue 
but not the State government grants expended by local governments in building development infrastructure; 

 Fourthly, the resulting cheap residential land and lower taxes attracted population growth, resulting in 
Queensland experiencing an 88 per cent increase in population over 20 years, compared to the 50 per cent 
Australian average; and 

 Finally, many of the new Queenslanders brought retirement savings and set up a small business, which drove 
growth in south-east Queensland and Brisbane in particular. 

The Beattie and Bligh Labor governments subsequently utilised the economic model to fund increased 
expenditure on education and health services. 

This increased expenditure on education and health services (as opposed to economic infrastructure) was 
predicated on rising mining royalties, in particular from coal mining in Queensland's regions. 

Challenges to the economic model 

By 2009, the Queensland economic model was coming under significant challenges from two areas: 

 First, the global financial crisis significantly reduced coal prices and exports; 

 Secondly, the Labor Federal government introduced taxes, in particular the mining tax and the carbon tax, 
which created significant uncertainty in mining investment, particularly in coal in Queensland. 

The resulting damage to the Queensland budget in terms of reduced revenue from mining royalties was in the 
order of $400 million by 2011 (see Table 1). 
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Table 1: Queensland's mining royalty gap - 2008 to 2012 

Year Budget coal royalties 
($ million) 

Actual coal royalties 
($ million) 

Gap 
($ million) 

2008 1,020 1,035 15 

2009 3,213 3,103 -110 

2010 1,433 1,786 353 

2011 2,766 2,357 -409 

2012 2,755 2,386 -369 

 

Bligh government's policy response 

The Bligh government was, therefore, confronted with increasing spending on education and health services (as 
opposed to productive economic infrastructure) with increasing deficits. 

Its policy response to the impending fiscal crisis was fourfold: 

 First, the privatisation of State government assets; 

 Secondly, the cutting of State government grants to local governments to fund development infrastructure. For 
example, the average annual subsidy was reduced from $480 million in the period from 2002 to 2010 to $225 
million in the period from 2011 to 2013 (LGAQ 2013a:iii); 

 Thirdly, local governments were empowered to levy infrastructure charges under priority infrastructure plans 
from developers to recover the abolished capital subsidy program of the State government. In effect the State 
government's subsidy of up to 50 per cent for development infrastructure was passed on to developers; 

 Fourthly, the resulting significant increases in infrastructure charges when combined with suppressed housing 
demand and reduced financing in the context of the global financial crisis adversely impacted on development 
feasibility and housing affordability, resulting in the introduction of capped infrastructure charges and capped 
water charges for SEQ water businesses. 

Queensland's economic model broken 

The Bligh government's policy responses had the effect of breaking the Queensland economic model in four 
respects: 

 First, State government per capita investment in development infrastructure dropped significantly below that of 
other Australian states. This is shown in Table 2: 

 

State Investment per capita ($) 

New South Wales 76.35 

Victoria 9.25 

Queensland 3.95 

Source:  LGAQ 2013a:iii 

 
 Secondly, the abolition of the capital subsidy program, capping of infrastructure charges and reduced income 

from SEQ water businesses is estimated to have reduced local government revenues by $800 million a year 
(LGAQ 2013a:iii); 

 Thirdly, capped charges were also utilised unwisely by some local governments, particularly in rural and 
regional areas, to increase their infrastructure charges beyond the short term marginal cost of the provision of 
that infrastructure, such that their capped charges functioned as a tax on development; 

 Finally, the political fallout of privatisation brought down the Bligh government in March 2012, while the 
combination of local taxation increases and reduced economic activity in the construction and property 
development sector resulted in 44 mayors being voted out of office in the April 2012 elections — the largest 
turnover in local political leaders since World War II (LGAQ 2013a:2). 
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Newman government's challenges 

The Newman government confronted five significant challenges: 

 First, Queensland did not have an integrated State and local government infrastructure planning model; 

 Secondly, Queensland did not have a sustainable or feasible infrastructure funding model; 

 Thirdly, the residential property industry was dead as a result of poor public policy; 

 Fourthly, the Queensland economic model was consequently broken; 

 Finally, the Queensland fiscal position was unsustainable and urgent budget consolidation was required. 

The Newman government's Queensland Commission of Audit made three fundamental recommendations (QCOA 
2013): 

 First, fiscal consolidation – to be achieved by reducing expenditure (some $5.5 billion in the 2012/2013 
budget) and by reducing debt (by some $25-$30 billion) to regain the State's AAA credit rating; 

 Secondly, reducing the role of government – to be achieved by privatising government assets and providing 
for greater private sector delivery of public services; 

 Thirdly, long-term financial planning – to be achieved by improved budget, cash and asset management 
practices underpinned by an Inter-Generational Report for the State with a 40-year perspective and a 10-year 
State Infrastructure Plan. 

Guideposts for the future 

Just prior to publication, some details of the State's infrastructure charges reform package were released. In our 
opinion, these reforms do not appear to have delivered a long-term solution. 

If our policy goal is the rebooting of the Queensland economic model through a revived construction and property 
development sector, which we believe it should be, then, in our opinion, the following are considered as critical 
preconditions for the achievement of that goal: 

 First, an integrated infrastructure planning model - as recommended by the Queensland Commission of Audit, 
a 10-year State Infrastructure Plan linked to the financial capacity of the State to fund that infrastructure 
should be complemented by a 10-year Local Infrastructure Plan, which is also linked to the financial capacity 
of local governments to fund local development infrastructure. 

 Secondly, an integrated infrastructure funding model based on four principles: 

- Infrastructure charges should be linked to the funding of essential development infrastructure at affordable 
design standards (i.e. water supply, sewerage, transport and local parks), with social infrastructure such as 
district and regional sport, recreational and community facilities being funded through local government 
rates; 

- Infrastructure charges should be calculated on the short run marginal cost, that is, the incremental cost of 
the provision of additional development infrastructure to fund future development (PCA 2014:123); 

- Infrastructure charges can be capped by the State government to achieve State economic objectives such 
as the promotion of the construction and property development sector, or State social objectives such as 
housing affordability; 

- State government subsidies through affordable capped infrastructure charges should be funded by the 
State government through compensatory grants to local governments, or as in the case of New South 
Wales, through a Priority Infrastructure Fund which is used to fund local development infrastructure (PCA 
2014:149). 

 Thirdly, State and local government owned property should increasingly be used to fund development 
infrastructure (PCA 2014:147). Examples include: 

- The development of airport lands to fund airport and transport infrastructure, as has occurred with 
Brisbane and other Australian airports; 

- The development of land and airspace around railway stations to fund railway infrastructure, such as has 
occurred at the Toowong and Central railway stations in Brisbane, Chatswood railway station in Sydney 
and Melbourne Central railway station; 

- The development of land around road transport infrastructure to fund associated road transport 
infrastructure. 

We are of the view that the focus on public policy needs to move away from debates over infrastructure charges, 
offsets and refunds and instead shift to the critical issues of the development of an integrated infrastructure 
planning and funding model and the rebooting of the Queensland economic model. 

If we remain focused on fighting over infrastructure charges, offsets and refunds, we will truly be missing the 
woods for the trees. 
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This article discusses the recently passed Regional Planning Interests Act 2014 by the 
Queensland government and the impacts on existing and future resource operations 

May 2014 

 

 

In brief 

The Queensland government has recently passed the Regional Planning Interests Act 2014 into parliament, 

which may impact existing and future resource operations by expanding the assessment and approval process. 

Key concepts 

Area of Regional Interest – The priority land use for a particular area designated by a regional plan or regulation 

as a priority agricultural area, priority living area, strategic cropping area or strategic environmental area. 

Relevant Activity – An activity that is likely to have an impact on an Area of Regional Interest prescribed by 
regulation or an activity authorised by a resources authority under the Geothermal Energy Act 2010, Greenhouse 
Gas Storage Act 2009, Mineral Resources Act 1989, Petroleum Act 1923 or Petroleum and Gas (Production and 
Safety) Act 2004. 

Regional Interest Authority – An authority to conduct either a resource activity or a regulated activity in an Area 

of Regional Interest. 

Regional Interest Decision – A decision made by the Chief Executive in respect of an application to obtain a 

Regional Interest Authority. 

Regional Interest Condition – A condition imposed as a result of a Regional Interest Decision. 

Resource Authorities may need additional approval 

The Regional Planning Interests Act 2014 (Qld) (Act) requires a person conducting a Relevant Activity in an Area 

of Regional Interest to obtain a Regional Interest Authority unless the activity is subject to a specific exemption. 
There are four areas of regional interest: 

 priority agricultural areas; 

 priority living areas; 

 strategic cropping areas; 

 strategic environmental areas. 

There are a number of key changes to the Bill being enacted, namely: 

Removal of the local government veto 

The Bill previously required the Chief Executive to follow any decision made by the local government where the 
local government was acting as an assessing agency. This requirement has been removed, meaning the local 
government no longer has a direct power to refuse or veto a project within its jurisdiction. 

Exemption for an activity with an existing approval 

The Bill previously provided an exemption for a regulated activity being carried out in an Area of Regional Interest 
in accordance with a "resource activity work plan" except for an activity carried out in a resource priority 
agricultural area that contains a source of water required for the ongoing use for the proposed priority agricultural 
land. 

This exemption has been expanded under the Act to include all resource activities that are carried out on the land 
under a resource authority or environmental authority provided that: 

 there is no need for any further authority or approval relating to the location, nature or extent of the expected 
surface impacts of the activity; 

 the resource or environmental authority identifies the location, nature and extent of the expected surface 
impacts of the activity. 
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This exemption seeks to provide further assurance to existing resource projects, however, the revisions fail to 
provide certainty regarding: 

 what are further approvals; 

 to what extent surface impacts of an activity were disclosed in an original application. 

Additional transitional provisions 

Additional transitional provisions have been included in relation to the Strategic Cropping Land Act 2011 (Qld). 
Projects previously exempt under this act will remain exempt and current validation applications will be assessed 
as if the application was for a Regional Interest Authority. 

Stay of operation 

The Bill previously required activities conducted under a Regional Interest Authority to be stayed pending the 
outcome of any appeal lodged in relation to the Regional Interest Authority. This requirement has now been 
removed. 

Approval attaches to the land 

A Regional Interest Authority attaches to the land despite any change in the land's ownership or occupation. This 
means that a Regional Interest Authority will be treated similar to a development approval under land use 
planning legislation (the Sustainable Planning Act 2009) and cannot be transferred like an environmental 
authority. 

Government release of draft Regional Planning Interests Regulation 

The State government has released the draft Regional Planning Interests Regulation, which includes the specific 
assessment criteria and referral agencies for an application for a Regional Interest Authority for each respective 
regional interest area. 

Criteria for assessment 

Areas of Regional Interest Assessment Criteria 

Priority agricultural area Activity will not result in a material impact on the use of priority 
agricultural land in a priority agricultural area. 

The activity will not result in a material impact on a region in relation to 
the use of an area in a region of priority agricultural land. 

Priority living area The location , nature and conduct of the activity is compatible with the 
planned future for the priority living area stated in the planning 
instrument under the Sustainable Planning Act 2009. 

Strategic cropping area The activity will not result in a material impact: 

 on strategic cropping land on a property in a strategic cropping 
area; 

 on strategic cropping land in an area in a strategic cropping area. 

Strategic environmental area The activity will not result in a material impact on an environmental 
attribute of a strategic environmental area identified as a management 
area. 

The activity will not result in a widespread or irreversible impact on an 
environmental attribute in a strategic environmental area identified as 
a protection area. 

 

Application process 

If a Regional Interest Authority is required an application must be made in the approved form, accompanied by a 
report assessing the impact of the proposed activity in the Area of Regional Interest with reference to the 
assessment criteria and acceptable outcome contained in the Regulations. 

A copy of the application must be provided to the landowners of the land on which the activity is to be conducted. 
If the activity is within a priority living area, the applicant must also publicly advertise the application in a local 
paper and provide a notice to the landowners. The notice and public advertisement must be in the approved form 
and state the following: 
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 a submission can be made in relation to the application; 

 the closing date for the submission; 

 that making a submission does not give rise to a right to appeal. 

The Chief Executive may, prior to making a decision, refer the application to an Assessing Agency. These are 
summarised in the following table. 

 

Area of Regional Interest Assessing agency 

Priority agricultural area The department administering the Environmental Protection Act 1994 

Priority agricultural area that 
includes one or more regionally 
significant water source 

Department of Natural Resources and Mines 

Priority living area The local government for the largest existing settlement area included 
in the priority living area 

Area of strategic cropping Department of Natural Resources and Mines 

Strategic environmental area The department administering the Environmental Protection Act 1994 
and the Department of Natural Resources and Mines 

 

The assessing agency has a defined function under the Regulations in that it is to determine whether the 
proposed activity meets each outcome for each Area of Regional Interest. 

The assessing agency may be satisfied that an activity meets the required outcome for the Area of Regional 
Interest if the application demonstrates that the activity proposed to be conducted is outlined in the prescribed 
solution contained in the Regulations. 

The Chief Executive must decide the application after considering the recommendations of the assessing agency. 
The Chief Executive may approve all or part of the application with or without a Regional Interest Condition or 
refuse the application. 
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Introduction 

Infrastructure isn't everything but in the long term it is almost everything 

The ultimate objective of urban planning is to improve the level and sustainability of a community's wellbeing. The 
living standards of a community are a function of its social, environmental and economic capital. 

Infrastructure including both physical conveyance assets such as sewerage, water and transport (often called 
economic infrastructure) and specialised services such as schools and hospitals (often called social 
infrastructure), is critical to the social, environmental and economic capital of the community. 

To channel Paul Krugman the Nobel winning economist, "Infrastructure isn't everything in urban planning but in 
the long run it is almost everything."36 

Critically where the cost of development is high, it is largely because land prices are high and generally land 
prices are high when there is a shortage of well-located and serviced land.37 

Investment in infrastructure, in particular economic infrastructure, places downward pressure on land prices and 
ultimately the cost of development. When appropriately integrated with development through urban planning, 
infrastructure can therefore significantly improve productivity by promoting development at a lower cost. 

This will be critically important especially in South East Queensland where it is estimated that the population will 
grow between 2012 and 2060 by some 2.3 million (up 110%).38 

The planning and funding of infrastructure is therefore important, not only to drive productivity and economic 
growth in the short to medium term, but also to service our rapidly expanding cities and regions in the long term. 

Bill introduced to Parliament 

It is against these challenges that the Queensland government's recent response to the funding of development 
infrastructure by local governments should be considered. 

On 8 May 2014 the Queensland government introduced the Sustainable Planning (Infrastructure Charges) and 
Other Legislation Amendment Bill 2014 (Bill) and explanatory notes (Explanatory Notes) into the Queensland 

Parliament. The Bill is expected to be passed, potentially with amendments, and implemented from 1 July 2014. 

The Bill proposes an infrastructure planning and charging framework (proposed capped framework) which 

differs from the current capped framework and the previous uncapped framework: 

 Current capped framework – The current framework of maximum adopted infrastructure charges was 
introduced from 1 July 2011 (current capped framework).39 

 Previous uncapped framework – The previous framework of uncapped infrastructure charges existed from 
2003 to 30 June 2011 (previous uncapped framework).40 

The Bill establishes a proposed capped framework for local governments by amendments to the Sustainable 
Planning Act 2009 (SPA) and for distributor-retailers by amendments to the South East Queensland Water 
(Distribution and Retail Restructuring) Act 2009 (SEQ Water Act). 

                                                   
36  Krugman P (1997) The Age of Diminishing Expectations, MIT Press, page 11. 

37  Low P (2013) Productivity and Infrastructure, Speech to the IARIN-UNSW Conference on Productivity Measurement Drivers 
and Trends, Sydney 26 November 2013. 

38  Productivity Commission (2013) An Ageing Australia: Preparing for the Future, Research Paper, November 2013, page 51. 
39 See Chapter 8 (Infrastructure) Part 2 (Infrastructure planning and funding) Division 5A (Trunk Infrastructure funding and 

related matters – adopted infrastructure charges) of the Sustainable Planning Act 2009. 
40 See Chapter 5 (Miscellaneous) Part 1 (Infrastructure planning and funding) of the Integrated Planning Act 1997 inserted by 

the Integrated Planning and Other Legislation Amendment Act 2003 No. 64, section 22. 
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The proposed capped framework for local governments and distributor-retailers is materially the same, subject to 
any changes which may be required as a result of the implementation of the utility model for distributor-retailers. 
This paper focuses on the proposed capped framework from the perspective of a local government. 

Themes of the paper 

This paper has 3 themes: 

 First, the key elements of the proposed capped framework are considered in the context of the current capped 
framework and previous uncapped framework, to identify the legal and practical implications for applicants and 
local governments. 

 Second, the policy implications of the proposed capped framework are considered in the context of the current 
capped framework and previous uncapped framework. 

 Finally, some concluding observations are offered for the legal, practical and policy implications of the 
proposed capped framework. 

Legal and practical implications of the proposed capped framework 

Key elements of the proposed capped framework 

The proposed capped framework comprises the following key elements which are addressed in this paper: 

 Infrastructure scope 

 Identification of trunk and non-trunk infrastructure 

 Infrastructure planning instrument 

 State infrastructure charging instrument 

 Local infrastructure charging instrument 

 Infrastructure charge 

 Development charge 

 Provision of trunk and non-trunk infrastructure 

 Offsets and refunds for trunk infrastructure and development charge 

 State infrastructure provider powers 

 Infrastructure agreements 

 Appeals. 

Infrastructure scope 

The proposed capped framework is based on a definition of development infrastructure which is materially the 
same as the current capped framework and previous uncapped framework, other than for the deletion of the local 
function of State-controlled roads from the transport infrastructure component of development infrastructure.41 

A more limited infrastructure scope identified as the Fair Value Essential Infrastructure List has been prepared by 
DSDIP for the purpose of informing the calculation of a Fair Value Infrastructure Charges Schedule which, if 
adopted by a local government or distributor-retailer, may provide access to co-investment funding by the State 
government for catalyst infrastructure.42 

The details of the co-investment funding arrangements are yet to be determined but are intended to be focused 
on major developers due to the scale of their projects.43 Given the uncertainty associated with the co-investment 
funding by the State government, it is unlikely that local governments and distributor-retailers will adopt, at least in 
the short term, the Fair Value Infrastructure Charges Schedule. 

Identification of trunk and non-trunk infrastructure 

The proposed capped framework, like the current capped framework and previous uncapped framework, 
empowers a local government to identify development infrastructure as trunk infrastructure in a local government 
infrastructure plan (called a LGIP); with development infrastructure not identified as trunk infrastructure in the 

LGIP considered to be non-trunk infrastructure.44 

                                                   
41 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
42 The Honourable Jeff Seeney, Deputy Premier, Minister for State Development, Infrastructure and Planning, Media 

Statement, Thursday, 17 April 2014. 
43 Coutts J, Infrastructure charging and planning reforms, Department of State Development, Infrastructure and Planning 

30 April 2014. 
44 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
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However under the proposed capped framework, if a local government has imposed a condition of a development 
approval requiring the provision of non-trunk infrastructure and the construction of the non-trunk infrastructure has 
not started, the applicant can make an application to the local government (called a conversion application) to 

convert the non-trunk infrastructure to trunk infrastructure.45 

The identification of trunk and non-trunk infrastructure under the proposed capped framework is therefore the 
same as the current capped framework and previous uncapped framework, but for the significant policy change of 
an applicant being able to make a conversion application. 

Infrastructure planning instrument 

The proposed capped framework, like the current capped framework and previous uncapped framework, requires 
a local government to prepare a LGIP46; with existing local government priority infrastructure plans (PIP) and the 
infrastructure planning components of adopted infrastructure charges resolutions (called saved provisions) 

prepared under the current capped framework being transitioned as a deemed LGIP.47 

The LGIP forms part of the planning scheme and does any or all of the following:48 

 Priority infrastructure area – It identifies the priority infrastructure area (PIA) being the area which:49 

- is used or approved for use for purposes other than rural or rural residential purposes (defined as non-
rural purposes);50 

- is serviced or intended to be serviced with development infrastructure networks; and 

- will accommodate between 10-15 years of growth for non-rural purposes. 

 Planning assumptions – It states the assumptions about population and employment growth and the type, 

scale, location and timing of future development. 

 Plans for trunk infrastructure – It contains the plans for trunk infrastructure the local government intends to 
provide or for which it intends to give infrastructure charges notices. 

The plans for trunk infrastructure will identify the trunk infrastructure items to be provided by the local 
government including the establishment cost of the trunk infrastructure. 

 Desired standard of service – It states the desired standard of service for development infrastructure. 

The LGIP under the proposed capped framework is similar to the PIP under the current capped framework and 
previous uncapped framework. 

State infrastructure charging instrument 

The proposed capped framework, like the current capped framework, empowers the Minister to prepare a State 
planning regulatory provision (called a SPRP (adopted charges)).51 

The existing State Planning Regulatory Provision (adopted charges) dated July 2012 (existing SPRP) made 

under the current capped framework is deemed to be the SPRP (adopted charges).52 

The SPRP (adopted charges) may do the following: 

 Maximum adopted charge – It may state a maximum amount for an adopted charge.53 This may subsequently 
be changed by the Minister by a gazette notice, but cannot be increased by more than the 3 year moving 
average annual percentage increase in the PPI index for the preceding 3 years.54 

                                                   
45 See proposed new sections 658 (Application of sdiv 1) and 659 (Application to convert infrastructure to trunk infrastructure) 

in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
46 See proposed new sections 94A(1) (Requirement to review LGIP) and 117(2) (Process for preparing, making or amending 

local planning instruments) in clause 5 (Insertion of new ch 3, pt 2, div 4, sdiv 2) and 6 (Amendment of s117 (Process for 
making or amending local planning instruments)) of the Bill, respectively. 

47 See proposed new sections 982 (PIP to LGIP) and 979(7) (Charges resolutions until 1 July 2016) in clause 19 (Insertion of 
new ch 10, pt 11) of the Bill. 

48 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
49 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
50 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
51 See proposed new section 629(1) (State planning regulatory provision governing charges) in clause 19 (Insertion of new 

ch 10, pt 11) of the Bill; cf section 648B (Charges for infrastructure under State planning regulatory provisions of the 
Sustainable Planning Act 2009. 

52 See proposed new section 983(1) (Existing SPRP for adopted charges) in clause 18 (Replacement of ch 8 (Infrastructure)) 
of the Bill. 

53 See proposed new section 629(1) (State planning regulatory provision governing charges) in clause 18 (Replacement of 
ch 8 (Infrastructure)) of the Bill. 

54 See proposed new sections 629(2) and (3) (State planning regulatory provision governing charges) in clause 18 
(Replacement of ch 8 (Infrastructure)) of the Bill. 
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 Charges breakup – It may state the proportion of the maximum adopted charge between a local government 
and distributor-retailer55 (called the charges breakup).56 

 Permitted development – It may state development for which there may be an adopted charge.57 

 Method for working out the cost of infrastructure for an offset and refund – It may state the parameters for the 
method for working out the cost of infrastructure for an offset and refund.58 

The SPRP (adopted charges) will be similar to the existing SPRP under the current capped framework other than 
for the inclusion of permitted development which may be subject to an adopted charge and the method for 
working out the cost of infrastructure for an offset and refund. 

Local infrastructure charging instrument 

The proposed capped framework, like the current capped framework, empowers a local government to adopt a 
resolution (called a charges resolution) which must state the following:59 

 Effective date – The charges resolution must state the date when an adopted charge under the resolution 
takes effect.60 The charges under the charges resolution take effect on:61 

- if it is uploaded to the local government's website before the beginning of the identified date, on the 
identified date; or  

- if it is uploaded to the local government's website after the beginning of the identified date, on the day it is 
uploaded. 

 Adopted charges – The charges resolution may state a charge for providing trunk infrastructure for 
development (called an adopted charge)62 which must be consistent with the SPRP (adopted charges) in the 

following respects:63 

- Permitted development – The adopted charge must be for development for which an adopted charge is 
permitted. 

- Maximum adopted charge – The adopted charge must be for no more than the maximum adopted charge. 

 Automatic increase provision – The charges resolution may provide for increases in a levied charge from the 
date it is levied to the date it is paid (called an automatic increase provision).64 This cannot provide for an 

increase in the levied charge that is greater than the maximum adopted charge or the 3 yearly PPI index 
average.65 

 Charges breakup – The charges resolution must state the charges breakup between the local government and 
distributor-retailer for all adopted charges.66 

 Applicable area – The charges resolution may declare the part of the local government area to which the 
adopted charges are to apply.67 

 Method for the working out of the cost of infrastructure for an offset and refund – The resolution must include a 
method for working out the cost of infrastructure the subject of an offset or refund being the trunk infrastructure 
identified in the LGIP or non-trunk infrastructure which is converted to trunk infrastructure by a conversion 

                                                   
55 See proposed new section 629(4)(a) (State planning regulatory provision governing charges) in clause 18 (Replacement of 

ch 8 (Infrastructure)) of the Bill. 
56 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
57 See proposed new section 629(4)(b) (State planning regulatory provision governing charges) in clause 18 (Replacement of 

ch 8 (Infrastructure)) of the Bill. 
58 See proposed new section 629(4)(c) (State planning regulatory provision governing charges) in clause 18 (Replacement of 

ch 8 (Infrastructure)) of the Bill. 
59 See proposed new section 630(1) (Power to adopt charges by resolution) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill; cf section 648D (Local government may decide matters about charges for infrastructure under 
State planning regulatory provisions) of the Sustainable Planning Act 2009. 

60 See proposed new section 630(3) (Power to adopt charges by resolution) in clause 18 (Replacement of ch 8 
(Infrastructure)) of the Bill. 

61 See proposed new section 634(2) (Steps after making charges resolution) in clause 18 (Replacement of ch 8 
(Infrastructure)) of the Bill. 

62 See proposed new section 630(1) (Power to adopt charges by resolution) in clause 18 (Replacement of ch 8 
(Infrastructure)) of the Bill. 

63 See proposed new section 631(1) (Contents—general) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
64 See proposed new sections 631(3) to (6) (Contents—general) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
65 See proposed new sections 631(5) to (6) (Contents—general) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
66 See proposed new section 632(4) (Provisions for participating local governments and distributor-retailers) in clause 18 

(Replacement of ch 8 (Infrastructure)) of the Bill. 
67 See proposed new section 631(3)(a) (Contents—general) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
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application.68 The method must be consistent with the parameters in the SPRP (adopted charges) or a 
Ministerial guideline prescribed by a regulation.69 

In essence the charges resolution under the proposed capped framework is similar to the adopted infrastructure 
charges resolution under the current capped framework other than for the inclusion of the method for the working 
out of the cost of infrastructure for an offset and refund. 

Infrastructure charge 

The proposed capped framework, like the current capped framework, empowers a local government to give an 
applicant an infrastructure charges notice (called an ICN) 70 which levies a charge in accordance with the adopted 
charge (called a levied charge).71 

Infrastructure charges notice 

An ICN under the proposed capped framework is materially the same as the current capped framework and 
previous uncapped framework other than for the following: 

 Local government development approval – An ICN can only be given for a development approval given by a 
local government such that an ICN cannot be given for a development approval of a private certifier for self 
assessable development under a local government's planning scheme.72 

 Form of the ICN – The ICN must state the following matters in addition to those provided for under the current 

capped framework: 

- Information notice – The ICN must state the reasons for the decision and details of the appeal rights.73 

- Details of the calculation of the levied charge – The ICN must state how the amount of the levied charge 
has been worked out.74 

- Details of an offset or refund – The ICN must state whether an offset or refund applies and if so, the details 
of the offset or refund.75 In order to identify the offset and refund it will be necessary to work out the cost of 
the trunk infrastructure. This will require reference to the establishment cost of infrastructure in the 
schedule of works in the plans for trunk infrastructure in the LGIP (although this is by no means clear). 

It is important to note that the definition of establishment cost under the proposed capped framework is 
materially different to the definition of establishment cost under the current capped framework in the 
following respects:76 

 Existing infrastructure – The value of works is that which is reflected in the local government's asset 
register whilst the value of land is its "current value" which will be interpreted to mean market value. 

 Future infrastructure – The local government's financing costs are excluded. 

This has a number of practical consequences: 

 Operational issue – The effect of this is that the cost of infrastructure stated in a PIP under the current 
capped framework, which is a deemed LGIP under the proposed capped framework, is not the 
establishment cost of infrastructure for the purpose of determining an offset and refund under the 
proposed capped framework. 

 Policy issue – Given that the establishment cost of trunk infrastructure is not used to calculate a 
charge, as was the case with the previous uncapped framework, and is only used to work out an offset 
and refund, the exclusion of a local government's financing costs to fund the provision of trunk 
infrastructure is appropriate, otherwise those costs which are not met by an applicant would inflate an 
offset and refund. 

                                                   
68 See proposed new section 633(1) (Working out cost of infrastructure for offset or refund) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
69 See proposed new section 633(2) (Working out cost of infrastructure for offset or refund) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
70 See proposed new sections 635(1) and (2) (When charge may be levied and recovered) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
71 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
72 See proposed new section 635(1)(a) (When charge may be levied and recovered) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
73 See proposed new section 637(2) (Requirements for infrastructure charges notice) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
74 See proposed new section 637(1)(b) (Requirements for infrastructure charges notice) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
75 See proposed new section 637(1)(f) (Requirements for infrastructure charges notice) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
76 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 



 
 

LEGAL KNOWLEDGE MATTERS JULY 2013 TO JUNE 2014 | 101 

Levied charge 

The proposed capped framework for a levied charge is similar to the current capped framework other than for the 
following: 

 Additional demand – A levied charge may only be for additional demand placed upon the trunk infrastructure 

which will be generated by the development.77 A levied charge must therefore exclude demand from an 
existing lawful use or a future use to be carried out under a further development permit.78 As discussed earlier, 
the additional demand of future self assessable development can also not be included. 

 Levied charge attaches to the land – A levied charge is payable by the applicant including any person in whom 

the development approval vests, such as an owner of the subject premises to which a development approval 
applies. 

Furthermore a levied charge attaches to the land such that it can be recovered from owners and their 
successors in title in the same way as a condition of a development approval requiring the payment of 
infrastructure charges under the previous uncapped framework could also be recovered from owners of land.79 

Infrastructure charge versus development charge 

A levied charge under the proposed capped framework, like an adopted infrastructure charge under the current 
capped framework, has the following important characteristics: 

 Infrastructure charge is not a development charge – A levied charge is an infrastructure charge which has the 

primary goal of recovering the cost of trunk infrastructure to be provided by a local government to service 
development.80 

A levied charge is different to a development charge which is a charge designed to internalise the marginal 
external costs that are imposed by development and which has the primary goal of influencing the location 
and nature of development.81 

 Average cost approach not marginal cost approach – The maximum adopted charges in the SPRP (adopted 
charges) are calculated by reference to an average cost State-wide approach; whilst the adopted charges in a 
charges resolution upon which a levied charge in an ICN is based are calculated by reference to an average 
cost municipality-wide approach.82 

The average cost approach whilst favoured by State and local governments for administrative simplicity and 
public acceptability, is generally not favoured by most smaller developers who prefer a marginal cost site-
specific approach where an infrastructure charge reflects the cost of increasing the capacity of the 
infrastructure to serve an additional unit of demand.83 This marginal cost approach is also recommended by 
the Productivity Commission, as is discussed later in this paper. 

Importantly levied charges under the proposed capped framework, like the current capped framework, are 
based on an average cost approach and are capped. As such, levied charges in some cases do not achieve 
full cost recovery whilst in other cases results in over-recovery or a tax; policy positions which were intended 
to be avoided as was the case with infrastructure charges under the previous uncapped framework. As is 
discussed later the economic distortions resulting from under-recovery and over-recovery are likely to have 
significant public policy implications. 

Development charge 

The proposed capped framework, like the current capped framework and previous uncapped framework, 
empowers a local government to impose a condition on a development approval requiring the payment of 
additional trunk infrastructure costs for development inconsistent with the LGIP (called an additional payment 
condition).84 

                                                   
77 See proposed new section 636(1) (Limitation of levied charge) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
78 See proposed new section 636(2) (Limitation of levied charge) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
79 See proposed new sections 635(6)(b) and (c) (When charge may be levied and recovered) in clause 18 (Replacement of 

ch 8 (Infrastructure)) of the Bill; cf Montrose Creek Pty Ltd & Manningtree (Qld) Pty Ltd v Brisbane City Council (2013) 
QPELR 47. 

80 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning, Zoning and 
Assessment, Research Report, Volume 1, April 2011, page 198. 

81 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning, Zoning and 
Assessment, Research Report, Volume 1, April 2011, page 198. 

82 Clinch JP and O'Neill E Designing Development Planning Charges:  Settlement Patterns, Cost Recovery and Public 
Facilities, Urban Studies, 15 March 2010, page 2152. 

83 Clinch JP and O'Neill E Designing Development Planning Charges:  Settlement Patterns, Cost Recovery and Public 
Facilities, Urban Studies, 15 March 2010, page 2152. 

84 See proposed new section 650 (Power to impose) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
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The additional trunk infrastructure costs required by an additional payment condition is a development charge 
which is intended to internalise a local government's marginal external costs imposed by development that is 
inconsistent with the LGIP. 

An additional payment condition is therefore intended to influence the location and nature of development. This is 
unlike a levied charge, the primary purpose of which is cost recovery; albeit under the proposed capped 
framework and the current capped framework full cost recovery is far from being achieved. 

Provision of trunk and non-trunk infrastructure 

Legislative requirements for conditions 

The proposed capped framework, like the current capped framework and previous uncapped framework, 
empowers a local government to impose a condition requiring the provision of trunk and non-trunk infrastructure if 
two statutory criteria are satisfied: 

 Head of power – The condition must expressly identify one of the following heads of power for the imposition 

of the condition:85 

- Necessary infrastructure condition – A condition can be imposed requiring the provision of trunk 
infrastructure if the trunk infrastructure is necessary to service the subject premises and has not been 
provided or has been provided but is inadequate.86 

- Non-trunk infrastructure condition – A condition can be imposed requiring the provision of non-trunk 
infrastructure for the following limited purposes:87 

 Internal network – A network or part of a network internal to the premises. 

 Connection to external network – The connection of the premises to an external infrastructure network. 

 Safety or efficiency of network – The protection or maintenance of the safety or efficiency of the 
infrastructure network of which the non-trunk infrastructure is a component. 

 Relevant and reasonable requirement – The condition must also satisfy the relevant and reasonable 
requirement of the SPA88 which in the case of a necessary infrastructure condition is deemed to be met if the 
following are satisfied:89 

- Necessary to service subject premises – The infrastructure is necessary to service the subject premises. 

- Efficient and cost effective solution – The infrastructure is the most efficient and cost effective solution for 
servicing other premises in the general area of the subject premises. 

- Infrastructure on the subject premises – The infrastructure, if provided on the subject premises, is not an 
unreasonable imposition on the development or the use of the subject premises as a consequence of the 
development. 

Conversion application for non-trunk infrastructure 

The proposed capped framework, unlike the current capped framework and previous uncapped framework, 
empowers an applicant to make a conversion application to the local government to convert the non-trunk 
infrastructure imposed in a development approval condition to trunk infrastructure, if the construction of the non-
trunk infrastructure has not commenced.90 

The local government is required to take the following action for the conversion application: 

 Decision criteria – A regulation may prescribe criteria relevant to a decision about the conversion application.91 
No draft decision criteria have been provided during public consultation. 

 Information requirement – The local government may, within 30 business days, require the applicant to give, 
within 10 business days, the information it reasonably needs to decide the application.92 

                                                   
85 See proposed new section 335(1)(e) (Content of decision notice) in clause 7 (Amendment of s335 (Content of decision 

notice) of the Bill. 
86 See proposed new sections 645 (Application and operation of sdiv 1), 646 (Necessary infrastructure condition for LGIP-

Identified infrastructure) and 647 (Necessary infrastructure condition for other infrastructure) in clause 18 (Replacement of 
ch 8 (Infrastructure)) of the Bill. 

87 See proposed new section 665 (Conditions local governments may impose) in clause 18 (Replacement of ch 8 
(Infrastructure)) of the Bill. 

88 See sections 345 (Conditions must be relevant or reasonable) and 406 (Conditions must be relevant and reasonable) of the 
Sustainable Planning Act 2009. 

89 See proposed new section 648 (Deemed compliance with necessary or reasonable requirements) in clause 18 
(Replacement of ch 8 (Infrastructure)) of the Bill. 

90 See proposed new sections 658 (Application of sdiv 1) and 659 (Application to convert infrastructure to trunk infrastructure) 
in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 

91 See proposed new section 660(2) (Deciding conversion application) in clause 18 (Replacement of ch 8 (Infrastructure)) of 
the Bill. 
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 Determination of application – The local government must decide the application within 30 business days of 
the making of the application or the applicant complying with the information requirement.93 

 Notice of decision – The local government must give a notice as soon as practicable of the making of its 

decision94 which must state the following: 

- If approved – whether an offset or refund applies and if so the details of the offset or refund;95 

- If refused – the reasons for the refusal and the details of the appeal rights.96 

 Amendment of approval conditions – The local government may, within 20 business days of converting non-

trunk infrastructure to trunk infrastructure, amend the development approval in the following respects:97 

- remove the non-trunk infrastructure condition which no longer has effect;98 

- impose a necessary infrastructure condition for the trunk infrastructure.99 

 Infrastructure charges notice – The local government must, within 10 business days of the imposition of a 

necessary infrastructure condition, give an ICN or amend an existing ICN to reflect whether an offset or refund 
applies and if so, the details of the offset or refund.100 

The conversion application process raises the following issues: 

 Development approval – The conversion application can only be lodged after a development approval takes 

effect. It cannot be commenced whilst an appeal is on foot for the development approval; presumably on the 
basis that any issue in respect of the status of the infrastructure will be resolved as part of the appeal. 

 Decision criteria – If there is an interim period in which a regulation has not prescribed decision criteria 
relevant to a decision about a conversion application, consideration may need to be given to determining 
interim criteria to determine conversion applications. 

Offsets and refunds for trunk infrastructure and development charge 

Necessary infrastructure condition 

The proposed capped framework requires a local government which has imposed a necessary infrastructure 
condition requiring the provision of trunk infrastructure, to take the following actions: 

 Identification of an offset and refund – Unlike the current capped framework and previous uncapped 
framework, the local government must identify in the ICN the following: 

- whether an offset or refund applies and if so the details of the offset or refund101 which is to be calculated 
by reference to the establishment cost of the trunk infrastructure stated in the LGIP;102 

- the reasons for the decision.103 

 Recalculation of the establishment cost for trunk infrastructure – Unlike the current capped framework and 
previous uncapped framework, the local government, where requested by an applicant, must recalculate the 
establishment cost of the trunk infrastructure using the method for working out the cost of the infrastructure in 
the charges resolution and amend the ICN accordingly.104 

                                                                                                                                                               
92 See proposed new sections 660(3) and (4) (Deciding conversion application) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
93 See proposed new sections 650(1) and (6) (Deciding conversion application) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
94 See proposed new section 661(1) (Notice of decision) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
95 See proposed new section 661(2) (Notice of decision) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
96 See proposed new section 661(3) (Notice of decision) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
97 See proposed new section 662(3) (Effect of and action after conversion) in clause 18 (Replacement of ch 8 (Infrastructure)) 

of the Bill. 
98 See proposed new section 662(2) (Effect of and action after conversion) in clause 18 (Replacement of ch 8 (Infrastructure)) 

of the Bill. 
99 See proposed new section 662(3) (Effect of and action after conversion) in clause 18 (Replacement of ch 8 (Infrastructure)) 

of the Bill. 
100 See proposed new section 662(4) (Effect of and action after conversion) in clause 18 (Replacement of ch 8 (Infrastructure)) 

of the Bill. 
101 See proposed new section 637(1)(f) (Requirements for infrastructure charges notice) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
102 See proposed new section 657(1)(b) (Process) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
103 See proposed new section 637(2) (Requirements for infrastructure charges notice) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
104 See proposed new section 657 (Process) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
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 Offset – The local government must offset the cost of the infrastructure against the amount worked out by 
applying the adopted charge.105 

 Refund – The local government must, if the cost of the infrastructure exceeds the amount worked out by 
applying the adopted charge, provide a refund to the applicant the timing of which is to be agreed with the 
local government.106 

Additional payment condition 

The proposed capped framework also requires a local government which has imposed an additional payment 
condition requiring the payment of additional trunk infrastructure costs for development completely in the priority 
infrastructure area, to provide to the applicant a refund the timing of which is to be agreed with the local 
government.107 

Refund amount 

The proposed capped framework, unlike the current capped framework and previous uncapped framework, 
provides that the amount of the refund is to be the proportion of the establishment cost of the infrastructure that:108 

 Apportionment – may be apportioned reasonably to users of premises other than the subject premises; and 

 Subject to levied charge – has been, is or is to be, the subject of a levied charge. 

The refund provisions for a necessary infrastructure condition and an additional payment condition raise a number 
of issues: 

 Inconsistency – There are subtle differences in the drafting between the provisions the significance of which is 

hard to distinguish. 

 Apportionment – The requirement to apportion the establishment cost between users and non-users of the 
subject premises, presents significant methodological difficulties and an additional administrative burden for 
local governments, given that the refund amount is to be stated in the ICN. 

 Infrastructure subject to levied charge – The requirement for a refund to relate to infrastructure that has been, 
is, or is to be, the subject of a levied charge by the local government, would appear to limit a refund to only 
trunk infrastructure in the LGIP and not trunk infrastructure identified by a conversion application. However it is 
far from certain whether this was intended. 

State infrastructure provider powers 

State-related condition 

A State infrastructure provider may impose a condition on a development approval (called a State-related 
condition) for infrastructure or works to protect the operation of infrastructure associated with State-controlled 

road infrastructure, public passenger transport infrastructure, railways, ports and airports.109 

A State-related condition cannot be lawfully imposed by a State infrastructure provider for any other State 
infrastructure such as education and emergency services. A local government also has no power to impose a 
condition for State infrastructure. 

Local government reimbursement 

A State infrastructure provider which has imposed a State-related condition may require a local government to 
reimburse the State infrastructure provider for levied charges for local government infrastructure which has been 
replaced by the State infrastructure the subject of the State-related condition.110 

Infrastructure agreements 

The proposed capped framework provides for arrangements for infrastructure agreements which are materially 
the same as the current capped framework and previous uncapped framework other than for the following 
changes: 

                                                   
105 See proposed new sections 649(1) and (2) (Offset or refund requirements) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
106 See proposed new sections 649(1) and (3) to (4) (Offset or refund requirements) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
107 See proposed new section 654 (Refund if development in PIA) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
108 See proposed new section 649(3) (Offset or refund requirements) in clause 18 (Replacement of ch 8 (Infrastructure)) of the 

Bill for necessary infrastructure condition; cf proposed new section 654(2) (Refund for additional payment condition for 
development in PIA) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 

109 See proposed new section 666 (Power to impose conditions about infrastructure) in clause 18 (Replacement of ch 8 
(Infrastructure)) of the Bill. 

110 See proposed new section 669 (Reimbursement by local government for replacement infrastructure) in clause 18 
(Replacement of ch 8 (Infrastructure)) of the Bill. 
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 Public sector entity – A distributor-retailer is declared not to be a public sector entity111 with the following 
consequences: 

- a distributor-retailer cannot enter into an infrastructure agreement under the SPA other than where a local 
government or other public sector entity is a party;112 

- a distributor-retailer is not required to give a water infrastructure agreement it enters into under the SEQ 
Water Act to a local government.113 

 Obligation to negotiate in good faith – A local government, other public sector entities, applicants and other 

entities have a non-justiciable obligation, where an infrastructure agreement is proposed, to negotiate the 
infrastructure agreement in good faith.114 

Appeals 

The proposed capped framework provides for appeals to the Queensland Planning and Environment Court and a 
Building and Development Committee, which are materially the same as the current capped framework other than 
for the following matters: 

 Infrastructure charges notices errors – An appeal is provided for in respect of the following errors in an ICN:115 

- the application of the adopted charge but not the adopted charge itself; 

- the working out of additional demand for a development; 

- a decision about an offset and refund but not the establishment cost of trunk infrastructure in the LGIP or 
the value of the infrastructure recalculated in accordance with the method in the charges resolution. 

 Conversion application – An appeal is provided for in respect of a refusal or deemed refusal of a conversion 

application to convert non-trunk infrastructure to trunk infrastructure.116 

Policy implications of the proposed capped framework 

Changed policy objectives 

The policy objectives of the Bill are to: 

Establish a long-term local infrastructure planning and charging framework that is certain, 
consistent and transparent and which supports local government sustainability and development 
feasibility in Queensland.117 

The policy objectives of the Bill are substantially different to the following policy objectives of the current capped 
framework and previous uncapped framework:118 

(a) to seek to integrate land use and infrastructure plans; and 

(b) to establish an infrastructure planning benchmark as a basis for an infrastructure funding 
framework; and 

(c) to establish an infrastructure funding framework that is equitable and accountable; and 

(d) to integrate State infrastructure providers into the framework. 

A comparison of the policy objectives of the proposed capped framework with the current capped framework and 
previous uncapped framework indicate the following: 

 Accountability – The policy objectives of certainty, consistency and transparency of the proposed capped 
framework are encompassed within the broader accountability objective of the current capped framework and 
previous uncapped framework. 

                                                   
111 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
112 See proposed new section 677 (Agreement for infrastructure partnerships) in clause 18 (Replacement of ch 8 

(Infrastructure)) of the Bill. 
113 See proposed new section 673 (Copy of infrastructure agreement to be given to local government) in clause 18 

(Replacement of ch 8 (Infrastructure)) of the Bill. 
114 See proposed new section 671 (Obligation to negotiate in good faith) in clause 18 (Replacement of ch 8 (Infrastructure)) of 

the Bill. 
115 See proposed new sections 478(2)(b) and (c) and (3) (Appeals about infrastructure charges notice) and 535(2)(a) and (b) 

and (3) (Appeals about infrastructure charges decisions) in clause 9 (Replacement of s 478 (Appeals about particular 
charges for infrastructure) and 12 (Replacement of s 535 (Appeals about charges for infrastructure) of the Bill respectively. 

116 See proposed new sections 478A (Appeals against refusal of conversion application) and 535A (Appeals against refusal of 
conversion application) in clause (Replacement of s 478 (Appeals about particular charges for infrastructure) and 12 
(Replacement of s 535 (Appeals about charges for infrastructure) of the Bill respectively. 

117 See Explanatory Notes, page 1. 
118 See section 625 (Purpose of pt 1) of the Sustainable Planning Act 2009. 
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 Integration and equity – The policy objectives of local government sustainability and development feasibility of 
the proposed capped framework do not encompass the broader policy objectives of integration and equity of 
the current capped framework and previous uncapped framework and indeed relate only to the interests of 
local governments and developers without consideration of the interests of other stakeholders such as 
landowners. 

 Economic efficiency – The policy objectives of the proposed capped framework, current capped framework 
and previous uncapped framework do not purport to address the broader policy objective of economic 
efficiency. 

The proposed capped framework is likely to have significant public policy implications given that it does not 
adequately address the broader policy objectives of integration, equity and economic efficiency. 

Integration issues 

Infrastructure planning 

The proposed capped framework, like the current capped framework and previous uncapped framework, 
integrates land use and infrastructure planning reasonably well with the LGIP included in a local government 
planning scheme being required to identify the following:119 

 Priority infrastructure area (PIA) – The PIA within which 10-15 years of land for future growth for non-rural 

purposes is to be serviced by trunk infrastructure. 

 Planning assumptions – The planning assumptions for residential and non-residential growth in the PIA. 

 Plans for trunk infrastructure – The plans for trunk infrastructure which identify the establishment cost and 
indicative delivery timeframes for trunk infrastructure to service the PIA. 

In this regard it is relevant to note that the Productivity Commission has previously recognised for the previous 
uncapped framework that in Australia "only Queensland's longer term indicative infrastructure delivery timeframes 
provide insights for town planners looking to make longer term planning decisions."120 

Infrastructure funding 

The proposed capped framework, like the current capped framework, does not achieve the primary goal of an 
infrastructure charge; namely to ensure cost recovery for the provision of infrastructure by a local government. 

The Local Government Association of Queensland has stated that under the current capped framework there is 
an estimated shortfall between infrastructure charges and the cost of providing infrastructure to new development 
of around $480 million annually.121 

The proposed capped framework, like the current capped framework, by imposing capped infrastructure charges, 
has in essence, prioritised accountability (in particular certainty) over cost recovery. 

However no cost benefit analysis has been released by DSDIP to establish that the benefits arising from certainty 
exceed the $480 million annual costs for foregone infrastructure charges as well as the unquantified costs of 
social inequity and economic inefficiency associated with the proposed capped framework. 

The proposed capped framework, like the current capped framework, therefore does not integrate infrastructure 
and land use planning with infrastructure funding as was the case with the previous uncapped framework; which 
admittedly also imposed additional costs arising from the uncertainty of that framework. 

In this regard it is also relevant to note that the Productivity Commission has previously recognised, in relation to 
the previous uncapped framework, that "Brisbane/South-East Queensland was found to have the strongest links 
between budget funded initiatives and priorities outlined in their metropolitan and infrastructure plans."122 

Basic policy objective 

The basic policy objective of any infrastructure planning and charging framework must be to ensure the 
integration of land use, infrastructure and funding such that infrastructure is funded so that it can be constructed 
prior to or current with development to ensure that existing infrastructure networks are not overwhelmed by new 
demand. 

The proposed capped framework and current capped framework are therefore unlikely to encourage this basic 
policy objective, given the lack of integration between infrastructure and land use planning and infrastructure 
funding. 

                                                   
119 See proposed new section 627 (Definitions for ch 8) in clause 18 (Replacement of ch 8 (Infrastructure)) of the Bill. 
120 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning, Zoning and 

Development Assessment, Research Report, Volume 1, April 2011, page 193. 
121 Local Government Association of Queensland (2013), Submission to Infrastructure Planning and Charging Framework 

Review, Brisbane, page ii. 
122 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning, Zoning and 

Development Assessment, Research Report, Volume 1, April 2011, page 192. 



 
 

LEGAL KNOWLEDGE MATTERS JULY 2013 TO JUNE 2014 | 107 

Equity issues 

The proposed capped framework also does not expressly or impliedly encourage the provision of infrastructure 
and serviced land in a manner which encourages equity. 

In particular the proposed capped framework does not encourage the following: 

 Horizontal equity – Those persons that benefit from infrastructure should be the persons that pay for the 
infrastructure (benefits principle). This clearly is not the case given that capped charges are calculated by 
means of an average cost approach. 

 Vertical equity – Those persons that have the greater ability to pay should contribute more towards the cost of 
providing infrastructure than do those who have a lesser ability to pay (liability-to-pay principle). 

In particular the proposed capped framework, like the current capped framework, encourages the following 
inequities: 

 Inequity between developers – The developers of low cost development fronts (generally infill development 
undertaken by smaller entrepreneurial developers) will subsidise the higher cost development fronts (generally 
greenfield or brownfield development undertaken by larger institutional developers). 

 Inequity between landowners – The landowners of lower cost development fronts (generally in infill locations) 

will subsidise the landowners of higher cost development fronts (generally in greenfield or brownfield 
locations). 

The proposed capped framework, encouraging as it does horizontal and vertical inequities, is therefore likely to 
give rise to further issues of political unacceptability from landowners, smaller entrepreneurial developers and 
local governments in the short to medium term. 

Economic efficiency issues 

The proposed capped framework, to the extent that it does not provide for full cost recovery, does not encourage 
the provision of infrastructure and serviced land which is economically efficient. 

In particular the proposed capped framework does not encourage economic efficiency in the following respects:123 

 Productive efficiency – The total average cost for infrastructure and serviced land should be minimised by 
developing land where the total environmental, social and financial cost of providing additional infrastructure 
and serviced land is the lowest. In general terms this is likely to be in locations near serviced land. 

 Allocative efficiency – The price for infrastructure and serviced land should accordingly reflect the costs 
incurred in its provision and should not be distorted by taxes, subsidies or other measures. The price for 
infrastructure should therefore reflect its marginal cost; that is the cost of increasing the capacity of 
infrastructure to produce one more unit of service to satisfy demand, rather than its average cost. 

 Dynamic efficiency – The infrastructure and serviced land to be provided in the short term should also impose 
over the long term, the least infrastructure cost, whilst providing the maximum amount of choice for 
development. 

The proposed capped framework encourages non-rural settlement patterns which are not economically efficient 
and are likely to result in dead weight losses that will impose long term financial costs on State and local 
governments, smaller entrepreneurial developers and some landowners. 

Productivity Commission assessments 

The Discussion Paper which preceded the Bill for the proposed capped framework124 and the Report of the 
Infrastructure Charges Taskforce125 whose recommendations were implemented in the current capped framework, 
do not refer to or expressly consider the analysis of developer contributions undertaken by the Productivity 
Commission or the Henry Tax Review. 

It is a concern that the public policy recommendations of the Productivity Commission and the Henry Tax Review 
have not been implemented in relation to the proposed capped framework and the current capped framework. 
The following recommendations of the Productivity Commission and the Henry Tax Review are relevant: 

 1993 Report on Taxation and Financial Policy Impacts on Urban Settlement: 

                                                   
123 Industry Commission (1993) Taxation and Financial Policy Impacts of Urban Settlement Volume 1: Report Australian 

Government Publishing Service Canberra, page 102. 
124 Discussion Paper:  Infrastructure planning and charging framework review – Option for the reform of Queensland's local 

infrastructure planning and charging framework, Department of State Development, Infrastructure and Planning 28 June 
2013. 

125 Infrastructure Charges Taskforce (2011) Final Report:  Recommended Reform of Local Government Development 
Infrastructure Charging Arrangements March 2011. 
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- Charges should, wherever possible, reflect any significant locational differences in the costs of providing 
urban infrastructure. Where they cannot do so, they should at least seek to avoid systematic locational 
bias.126 

- While it is necessary to charge explicitly for costs that are common to all developments to transmit efficient 
location incentives within cities, cost recovery is desirable for reasons of efficient resource management 
and decision making in relation to the provision of new infrastructure.127 

 2004 Inquiry Report on First Home Ownership: 

Recommendation 7.1 – 

Developer charges (and charging for infrastructure generally) should be: 

- necessary — with the need for the services concerned clearly demonstrated; 

- efficient — justified on a whole-of-life cost basis and consistent with maintaining financial disciplines on 
service providers by precluding over-recovery of costs; and 

- equitable — with a clear nexus between benefits and costs, and only implemented after industry and 
public input.128 

Recommendation 7.2 – 

Investments in items of social or economic infrastructure that provide benefits in common across the wider 
community should desirably be funded out of borrowings and serviced through rates, taxes or usage charges. 

Charges are more likely to satisfy the above principles if the processes for establishing and applying them are 
sound and transparent. Further, efficiency would be enhanced if charging regimes provide developers with 
some flexibility in the timing of developments and the design of the infrastructure. 129 

Recommendation 7.3 – 

Authorities and utilities imposing developer contributions and charges should: 

- follow guidelines based on principles set out in recommendations 7.1 and 7.2 and be subject to 
independent regulatory scrutiny; 

- provide for ‘out of sequence' development if developers are prepared to meet the cost consequences; 

- be open to proposals for alternative infrastructure arrangements that meet the needs of the households 
concerned; 

- allow appeals on the amounts charged, or their coverage; and 

- be accountable for how money raised from charges is spent. 

The Commission recognises that these principles and practices ostensibly apply already too much existing 
charging for housing-related infrastructure. There is also substantial regulatory oversight of the charging 
practices of utilities. However, especially at the local government level, current practice provides scope for 
improvement.130 

 2009 Australian Future Tax System (Henry Tax Review): 

Recommendation 70 – 

COAG should review infrastructure charges (sometimes called developer charges) to ensure they 
appropriately price infrastructure provided in housing developments. In particular, the review should establish 
practical means to ensure that these charges are set appropriately to reflect the avoidable costs of 
development, necessary steps to improve the transparency of charging and any consequential reductions in 
regulations. 

 2011 Performance Benchmarking of Australian Business Regulation:  Planning Zoning and Development 
Assessments: 

Broadly, the appropriate allocation of capital costs hinges on the extent to which infrastructure provides 
services to those in a particular location relative to the community more widely. The Commission has 
previously enumerated the following principles: 

- use upfront charging to finance major shared infrastructure, such as trunk infrastructure, for new 
developments where the incremental costs associated with each development can be well established and 

                                                   
126 Industry Commission (1993) Report on Taxation and Financial Policy Impacts on Urban Settlement, Chapter B3, section 

3.4. 
127 Industry Commission (1993) Report on Taxation and Financial Policy Impacts on Urban Settlement, Chapter B3, section 

3.5. 
128 Productivity Commission (2004) First Home Ownership Inquiry Report Melbourne, page 177. 
129 Productivity Commission (2004) First Home Ownership Inquiry Report Melbourne, page 177. 
130 Productivity Commission (2004) First Home Ownership Inquiry Report Melbourne, page 177. 
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where such increments are likely to vary across developments. This would also accommodate ‘out of 
sequence' development 

- infill development where system-wide components need upgrading or augmentation that provide 
comparable benefits to incumbents, this should be funded out of borrowings and recovered through rates 
or taxes (or the fixed element in periodic utility charges) 

- for local roads, paving and drainage it is efficient for developers to construct them, dedicate them to local 
government and pass the full costs on to residents (through higher land purchase prices) on the principle 
of beneficiary pays 

- for social infrastructure which satisfies an identifiable demand related to a particular development (such as 
a neighbourhood park) the costs should be allocated to that development with upfront developer charges 
an appropriate financing mechanism 

- for social infrastructure where the services are dispersed more broadly, accurate cost allocation is difficult 
if not impossible and should be funded with general revenue unless direct user charges (such as for an 
excludable service like a community swimming pool) are possible.131 

 2014 Public Infrastructure Draft Report: 

- Developer contributions are up-front contributions that property developers are required to make to 
infrastructure associated with the land they develop.  …  This has been a contentious issue because many 
infrastructure costs previously recovered over time from home owners through utility charges and council 
rates are now recovered up-front from developers. However, such a shift can be justified on economic 
grounds. It gives developers an incentive to take account of a wider range of infrastructure costs when 
deciding where and how to develop land, which could facilitate more efficient provision of housing and 
associated infrastructure (Henry et al. 2009; PC 2004). …132 

- In principle, developer contributions should only be made to the extent that infrastructure is attributable to 
the properties being developed. This is straightforward for infrastructure that is clearly related to a 
developed property, such as that linking a property to a local network. It is less straightforward for 
networked infrastructure shared with other developments, such as water mains. Ideally, the incremental 
cost attributable to each property would be reflected in developer charges. For social infrastructure that 
provides broad-based benefits to the community, such as a library, government funding from a broad-
based revenue source can be more appropriate than developer contributions. The principle of apportioning 
only attributable costs to developers has been embodied in legislative arrangements in New South Wales, 
Queensland, Western Australia and Tasmania.133 

Commonwealth government 

The State government's proposed capped framework also does not take into account the recommendations of the 
Commonwealth Commission of Audit in relation to the financing of infrastructure or the fiscal strategy of the 2014 
Commonwealth Budget released on 13 May 2014. 

The Commission of Audit provides the following recommendations in relation to the role of government, in 
particular the Commonwealth government, in financing infrastructure: 

The Commission's Phase One recommendations on addressing the degree of vertical fiscal 
imbalance within the Federation propose that the States have access to the personal income tax 
system so they are in a better position to fund their own priorities including infrastructure. In this 
situation, the need for separate tied funding from the Commonwealth for infrastructure will diminish. 

Recognising that reforms to the Federation will take time to develop and implement, the 
Commission recommends in the interim that existing infrastructure funding arrangements between 
the Commonwealth and the States be consolidated, with: 

a. a single funding pool to be set aside and available for allocation to the States on a formulaic 
basis, including appropriate funding for maintenance and disaster mitigation with the 
Commonwealth having no involvement in project selection; 

b. eligibility for access to the funding pool would be conditional on each State having in place 
robust project evaluation and governance processes including cost benefit analyses that 
meet relevant criteria set by the Commonwealth; 

c. Financial Assistance Grants paid to local governments for local roads and made through the 
States should be included in this arrangement; and 

                                                   
131 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning Zoning and 

Development Assessments. 

132  Productivity Commission (2014) Public Infrastructure: Draft Report, Melbourne, pages 147-148. 

133  Productivity Commission (2014) Public Infrastructure: Draft Report, Melbourne, pages 147-148. 
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d. as part of the consolidation, the Government should reconsider whether the Nation-building 
Funds should be maintained in their current form or instead rolled into the single funding 
pool.134 

As envisaged by the Commission of Audit, the 2014 Commonwealth Budget sets the groundwork for a 
renegotiation of Commonwealth and State financial arrangements in relation to the funding of economic and 
social infrastructure. 

Whilst most attention has focused on the impact on individual incomes of short term fiscal measures to reduce 
welfare entitlements and increase taxes, it is the medium term fiscal strategy that will ultimately determine long 
term incomes. 

The medium term strategy involves redirecting existing spending from entitlements and future expenditure on 
social infrastructure in particular schools and hospitals, to economic infrastructure in particular transport 
infrastructure. 

Relevantly the Budget is intended to deliver $50 billion of expenditure on economic infrastructure, comprising 
some $40 billion of already committed funding together with a $11.6 billion Infrastructure Growth Package, which 
is estimated to contribute to $125 billion of additional infrastructure adding approximately 1% to gross domestic 
product.135 

However the investment in economic infrastructure of National interest has been at the expense of 
Commonwealth grants for social infrastructure to Queensland State and local governments. In particular: 

 Federal Assistance Grants – The Commonwealth has reduced the Federal Assistance Grants to Queensland 
local government by some $182 million by removing the indexation of the grants to take account of inflation 
and population increases.136 

 State government grants – The Commonwealth has also significantly reduced grants to the State government 
for health and education by cancelling some existing arrangements and limiting the indexation of grants to the 
consumer price index rather than medical inflation costs which are generally about two to three times higher 
than normal inflation rates.137 

The reduction in grants for social infrastructure to Queensland State and local governments will inevitably result in 
a reduction of the funding and delivery of economic infrastructure by State and local governments. This raises 
further policy concerns as to the appropriateness of the proposed capped framework which will further constrain 
the funding and delivery of development infrastructure by local governments. 

Conclusions 

Reforms similar to current capped framework 

The proposed capped framework is not significantly different to the current capped framework. 

The proposed capped framework seeks to improve the current capped framework by introducing reforms 
principally for the administration of offsets and refunds for the provision of work and financial contributions for 
trunk infrastructure. 

In particular the proposed capped framework introduces the following reforms: 

 Identified offsets and refunds – A local government must identify an offset and refund in an ICN. 

 Recalculation of the cost of infrastructure – A local government which is requested by an applicant, must 
recalculate the establishment cost of trunk infrastructure in accordance with the method for working out the 
cost of trunk infrastructure in its charges resolution consistent with the parameters identified by the Minister. 

 Conversion of non-trunk infrastructure – A local government which receives a conversion application must 
consider whether to convert a non-trunk infrastructure contribution to trunk infrastructure. 

 Appeals – An applicant is given appeal rights to review a local government decision in respect of an offset and 
refund (other than a recalculation decision) and a conversion application. 

Impact of proposed capped framework 

The proposed capped framework will impose the following additional financial costs on local governments: 

 Administrative costs – The cost of the determination of ICNs, recalculation requests, conversion applications 
and appeals; albeit these costs can be recovered by a local government through a review of its cost-recovery 
fee schedule. 

                                                   
134 See National Commission of Audit (2014) Towards Responsible Government Phase Two Report, page 34. 
135  Australian Government (2014) Budget 2014-15: Budget Paper 1: Budget Strategic Outlook. 
136 Local Government Association of Queensland Queensland Council's Share the Plan of Federal Budget, News Release, 

14 May 2014. 

137  Honourable Tim Nicholls, Treasurer of Queensland, May 15 2014, Brisbane Times. 
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 Reduced levied charges – The cost of the reduction of levied charges from higher offset and refund values; 
estimated by the LGAQ as being in the vicinity of $480 million annually. 

That said, the proposed capped framework does provide greater certainty for developers, will reduce the cost of 
the administration of an offset and refund for developers and on balance is likely to be less costly to administer 
than the current capped framework. 

Enduring policy issues remain 

Whilst the proposed capped framework does provide a net improvement on the current capped framework, it has 
not addressed the more fundamental and enduring public policy issues of lack of integration, inequity and 
economic inefficiency associated with the current capped framework and which the previous uncapped framework 
had purported to address, consistent with the recommendations of the Productivity Commission. 

It is therefore unlikely that the benefits of the proposed capped framework in terms of increased certainty will be 
outweighed by the financial cost of some $480 million of under-recovered infrastructure charges and the 
unquantified costs of likely social inequity and economically inefficient settlement patterns. This is especially the 
case given the further annual reduction of $182 million in grants to local governments and the much more 
significant reductions in grants to the Queensland government resulting from the 2014 Commonwealth Budget. 

Furthermore the financial impacts on local governments, landowners and entrepreneurial developers is likely to 
give rise to further political unacceptability in the short to medium term. 

Further policy review inevitable 

In conclusion, whilst the Queensland government is to be congratulated for improving the current capped 
framework, the proposed capped framework is clearly inconsistent with the policy principles for developer 
contributions recommended by the Productivity Commission and does not take account of the proposals for 
reform of Commonwealth and State financial arrangements for infrastructure outlined in the Commission of Audit 
and the fiscal constraints imposed on Queensland State and local governments by the 2014 Commonwealth 
Budget. 

It is therefore very unlikely that we have heard the end of infrastructure charges reform in Queensland with the 
result that future reform in the short term is inevitable. 
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In brief 

The NSW government's proposed changes to the BASIX scheme involve a 20%-50% reduction on baseline water 
consumption and a reduction of up to 50% in energy emissions. 

NSW government announces proposed changes to BASIX targets 

The Building Sustainability Index (BASIX) scheme was introduced in 2004 as a water and energy efficiency target 

requirement for all new homes constructed in NSW.  

In December 2013 the NSW Department of Planning and Infrastructure announced proposed changes to the 
BASIX targets. The proposed new targets were published for public comment until 31 January 2014, but it 
appears that significant interest from stakeholders who raised their concerns resulted in an extension for 
submissions to 14 February 2014. 

Currently BASIX targets require energy and water use reductions of up to 40% on residential developments and 
20% on multi-unit residential developments of over six storeys.  

The government's proposed new BASIX targets include increases to the following targets: 

 Water consumption targets – between 20% and 50% reduction on baseline consumption. 

 Energy emissions – up to 50% reduction. 

 Thermal comfort (heating and cooling) – an increase of approximately one star equivalent to 5.5 to 6 stars 
out of 10 under the Nationwide House Energy Rating Scheme (NatHERS). 

NSW government's view of benefits of increased BASIX targets 

The NSW government claims that the proposed increases to BASIX targets will: 

 bring them in line with national standards; 

 create a "fair for all" scheme; 

 prepare for the changing climate; 

 provide financial savings by reducing the overall projected price increases for water, electricity and gas; 

 ensure that more people benefit from water and energy efficient homes; 

 create improved design utilising more energy efficient technology in keeping with current trends. 

The Allan Consulting Group cost benefit analysis supporting the proposed new BASIX target estimates $1.3 
billion in household savings over time, less $794 million increased capital costs for buildings. 

Further, the government claims that the average cost of compliance with the proposed new BASIX targets will be 
$3,322.  

Cost of complying with increased BASIX targets could exceed 
government estimates 

An article in the Sydney Morning Herald on 21 January 2014, titled Cost increases as BASIX rule revisions hit 
homes, claimed that home builders will in fact pay up to $8,000 more in complying with the proposed new BASIX 
targets. A more detailed analysis claims that the average regional four-bedroom, single-storey home will incur an 
increased cost from $724 to $8,950, with a more typical five-bedroom, double-storey home incurring a cost of 
$8,930 from the current $2,645. 

Ultimately, the article claims that the increase in costs in complying with the new proposed BASIX targets 
detrimentally impacts on housing affordability, outweighing the benefits claimed by the NSW government. 
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Support for efficient use of energy and water 

There appears to be a significant number of those in support of the NSW government's proposed new BASIX 
targets and in fact, some of those supporters have even submitted that the proposed new targets need to go 
further. 

Proper consideration needs to be given to the benefits sought to be achieved and whether the proposed new 
BASIX targets can achieve those benefits practically. 

It is not uncommon for those who can afford it and have the available space to go beyond the current BASIX 
requirements to achieve energy efficiency in their homes. However, imposing targets that may impact negatively 
by restraining housing affordability due to cost or limiting the ability to comply due to land area requires further 
assessment and the availability of alternatives to achieve those targets. 

Efficient water and energy use: financial and practical 
considerations 

By way of example, the upfront cost and physical requirements of a 2,000 litre rainwater tank as opposed to a 
10,000 litre underground rainwater tank can raise the following issues: 

 where to locate a 10,000 litre rainwater tank which can be up to 3m in height and diameter 

 the cost of excavation and removal of soil/clay/shale when installing a 10,000 litre rainwater tank underground 

 cost of a 10,000 litre rainwater tank compared to a 2,000 litre tank 

 cost of associated pumps and equipment to achieve the BASIX requirements of the 10,000 litre rainwater tank 

 the overall benefit that would be achieved by the installation of a 10,000 litre rainwater tank compared to a 
2,000 litre rainwater tank 

Ultimately, the ideal outcome is to achieve a balance between increased water and energy efficiency of residential 
buildings and overall benefit to the community and environment whilst maintaining housing affordability. What is 
the perfect balance? 
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In brief 

Gillion Pty Ltd v Scenic Rim Regional Council & Ors [2014] QCA 21 was an application for leave to appeal to the 

Queensland Court of Appeal from the Queensland Planning and Environment Court, in which Gillion Pty Ltd was 
unsuccessful in establishing grounds to appeal based upon contended errors of law, leading to the refusal of the 
application with costs. 

The applicant applied for leave to appeal against the refusal of its 
development application by the Queensland Planning and 
Environment Court 

In order to make a successful application for leave to appeal against the decision of the Planning and 
Environment Court, Gillion Pty Ltd was required to establish an error of law in the reasons for decision of the 
Queensland Planning and Environment Court. 

The court did not unduly interpret the precinct intent to apply 
across the shire 

Gillion Pty Ltd's first ground of appeal was that an error of law had been made by the Queensland Planning and 
Environment Court because it had incorrectly interpreted that the precinct intent in Overall Outcome 46 (OO46) 
for the Tamborine Mountain Zone Code under the Beaudesert Shire Planning Scheme 2007 applied across the 

Shire, and that such incorrect interpretation had diminished the importance of the significant deficiency identified 
in OO46 which attributed to the identification of the proposed commercial groundwater extraction not being 
consistent development. 

Despite the use of the word "Shire" rather than "Zone" in the reasoning of the decision of the Queensland 
Planning and Environment Court, having regard to the repeated references to the Village Residential Precinct 
(within which the subject land is located) being in the Tamborine Mountain Zone and its focus on the zone in its 
reasons, the Court of Appeal held that the court "appreciated that the relevant Planning Scheme provisions 
related to the Tamborine Mountain Zone rather than any other Zone within the Shire". 

Nonetheless, the Court of Appeal found that the court's conclusion that the deliberate policy position of excluding 
commercial groundwater extraction from the consistent table of uses in the Tamborine Mountain Zone was 
significant, was open on the evidence and would not have been affected by an error of law in the court's analysis 
of the deficiency identified in OO46 for which Gillion Pty Ltd contended. 

No failure to account for the deficiency in the precinct intent in 
determining the nature and extent of the conflict with the planning 
scheme 

The second ground Gillion Pty Ltd sought to establish was that the Queensland Planning and Environment Court 
failed to take into account the deficiency identified in OO46 and such failure impacted on the court's conclusion 
that the exclusion of commercial groundwater extraction from the consistent table of uses in the Tamborine 
Mountain Zone was a deliberate policy position and that the conflict with the planning scheme was significant. 

The Court of Appeal held that the court did take into account the identified deficiency in OO46 and as such, Gillion 
Pty Ltd had not established an error of law in that regard. The Court of Appeal noted that the Queensland 
Planning and Environment Court's assessment of the extent of conflict between the proposed development and 
the planning scheme only involved questions of fact which were not open to be challenged in the Court of Appeal. 
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Arguments relating to construction of the planning scheme not 
accepted 

A third ground was asserted by Gillion Pty Ltd that the Queensland Planning and Environment Court erred in 
failing to take into account that the relevant provisions in the planning scheme which were considered by the court 
were general provisions in the planning scheme applicable to any development properly characterised as 
commercial groundwater extraction irrespective of its size, location, intensity and scale and to that end, the 
proposed development did not include each of the elements contemplated by the definition of commercial 
groundwater extraction. 

However, the Court of Appeal noted that the generality of the relevant provisions did not of itself indicate that the 
conflict of the proposed development with the planning scheme was not significant and further, the fact that not all 
elements of the definition of commercial groundwater extraction were met was of no significance in circumstances 
where the proposed development nonetheless fell within the definition. 

Gillion Pty Ltd also asserted that the Queensland Planning and Environment Court erred in principle by not 
reading the planning scheme as a whole in arriving to its conclusion that the conflict of the proposed development 
with the planning scheme was significant. This was not accepted by the Court of Appeal given the detailed 
analysis of the planning scheme undertaken and explanation of the conclusions reached sufficiently demonstrated 
that the court had construed the planning scheme as a whole. 
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In brief 

In the case of Anderson v Logan City Council and Waack [2014] QPEC 10, the Queensland Planning and 
Environment Court heard an appeal commenced by Mrs Sonya Anderson against the decision of the Logan City 
Council to approve a development application lodged by Mr Dean Waack and Mrs Fiona Waack for a material 
change of use for a home based business (category 3) furniture upholstery business in respect of land located at 
South Maclean. 

The issues for determination by the court related to traffic, dust and noise. In this regard, the council was the only 
party in the appeal that nominated experts in those areas. 

The court dismissed the appeal in the absence of an appearance by or on behalf of Mrs Anderson and approved 
the proposed development subject to conditions. 

The appeal was heard in the absence of Mrs Anderson 

On the day of the hearing, no appearance was made by or on behalf of Mrs Anderson. 

Mr and Mrs Waack sought to have the appeal dismissed given the non-appearance by Mrs Anderson. However, 
as Mr and Mrs Waack carried the onus to demonstrate that the proposed development application should be 
approved, the court did not consider it appropriate to dismiss the appeal because of the non-appearance by Mrs 
Anderson. 

The court determined to proceed with the hearing of the appeal after noting the following: 

 a representative of Mrs Anderson was aware of the hearing dates and that an appearance by or on behalf of 
Mrs Anderson was necessary;  

 there was no proper basis for Mrs Anderson not preparing for the hearing or an adjournment of the hearing. 

Conditions imposed by the council appropriately resolved the 
issues in dispute relating to noise and dust 

The court determined that the proposed development would not cause any adverse noise or air quality impacts of 
any significance having regard to the following: 

 the limited scope of the proposed development and number of employees to be engaged; 

 the individual report and evidence provided by the council's noise and air quality expert which concluded that:  

- the risk of unacceptable acoustic amenity or air quality consequences as a result of the proposed 
development was expected to be negligible; and 

- the proposed conditions of approval were considered appropriate to protect the acoustic amenity and air 
quality of the surrounding land uses. 

Conditions imposed by the council appropriately resolved the 
issues in dispute relating to traffic 

The court determined that the proposed development would not cause any adverse traffic impacts on the 
surrounding areas given that: 

 the scale of the proposed development was very small; 

 there was no reason to believe that the limit of 10 vehicle trips per day associated with the proposed 
development imposed by the council would likely be exceeded; and 

 if necessary, the council could take appropriate steps to monitor the area to enforce compliance. 
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Whilst the court considered the proposed conditions of approval were appropriate, in order to provide sufficient 
certainty that the standard of the proposed driveway and car parking spaces under the council's planning scheme 
would be met, the court required the proposed conditions of approval to be amended to the effect of requiring 
compliance of the standard. 

Sufficient grounds to approve the proposed development despite 
any conflict with the council's planning scheme or draft planning 
scheme 

The court observed that the subject land was included within the Countryside Precinct of the Mount Lindesay 
Corridor Zone which sought to protect and encourage broad hectare farming. However, the court noted that the 
council's planning scheme had been overtaken by events, insofar as it related to that part of the precinct in which 
the subject land was included, as it had been subdivided to rural residential sized lots and used for residential 
purposes. The court further noted that the subject land was included in the rural residential zone under the 
council's draft planning scheme. 

In the event that there was any conflict with the relevant provisions of the Countryside Precinct, the court found 
that there were sufficient grounds to approve the proposed development notwithstanding any conflict which 
included: 

 the planning scheme had been overtaken by events as set out above; 

 the level of any conflict would be very low; 

 the proposed development would provide economic benefits without causing any consequential detrimental or 
amenity impacts; 

 home based businesses which were compatible with residential amenity and would protect the natural values 
and character of the local area also found some support from the council's planning scheme. 
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In brief 

The case of Bremer Waters Pty Ltd v Ipswich City Council [2013] QCA 392 concerned an application by Bremer 
Waters Pty Ltd to the Queensland Court of Appeal, for leave to appeal against the decision of the Queensland 
Planning and Environment Court, which dismissed Bremer's application for declarations that Ipswich City Council 
had acted unlawfully in respect of its determination of monetary contributions for the provision of infrastructure. 

The grounds of appeal were generally described as follows: 

 the 1999 infrastructure contributions policies were not valid and there was no power to impose condition 24 of 
the development approval; 

 section 6.1.31 of the Integrated Planning Act 1997 (IPA) did not authorise the imposition of conditions 

requiring a contribution towards the cost of supplying infrastructure, other than water supply and sewerage 
infrastructure; 

 the 1999 water supply and sewerage infrastructure contribution policy was not valid as it was not self-
contained; 

 condition 24 of the development approval could not lawfully require payment of contributions in accordance 
with the 2004 policies which were not in force when condition 24 was imposed; 

 the Council had no power to change condition 24. 

The application for leave was refused by the Court of Appeal and Bremer was ordered to pay the council's costs 
of and incidental to the appeal. 

Council had substantially complied with the process to make the 
1999 planning scheme policies 

Bremer contended that the Queensland Planning and Environment Court had incorrectly applied section 2.1.20 
(Compliance with sch 3) of the IPA in respect of the making of the 1999 planning scheme policies where the 
council did not purport to follow the process required by section 2.1.19 (Process for making or amending planning 
scheme policies) of the IPA. 

The Court of Appeal observed that whether there was substantial compliance with the process stated in schedule 
3 of the IPA was not dependent on the Council's intention or on whether it purported to act under a particular head 
of power. Further, it was observed that nothing in the IPA required the Council to identify the power it was 
exercising in making a policy. 

The Court of Appeal accepted the Queensland Planning and Environment Court's position that the Council was, 
by virtue of section 2.1.20, excused from the requirement under section 2.1.19 of following the process stated in 
schedule 3 for making or amending a planning scheme policy if the policy was made or amended in substantial 
compliance with the process stated in schedule 3. 

The Court of Appeal noted that sections 2.1.19 and 2.1.20 must be read, construed and applied together. It was 
accepted by the Court of Appeal that it was contemplated under section 2.1.20 that strict compliance with section 
2.1.19 was not required and it was the process which would be the subject of substantial compliance. The Court 
of Appeal observed that the court considered the question of substantial compliance at considerable length and 
carefully considered the process followed, resulting in the conclusion that there had been substantial compliance. 

Further, it was accepted by the Court of Appeal that whether or not there has been substantial compliance was a 
question of fact and degree. In the circumstances, it was found that Bremer had not established an error of law 
and as such, had not made out this ground of appeal. 
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The council was not restricted to only conditioning for water supply 
and sewerage infrastructure under a transitional IPA provision 

Bremer contended that, given the effect of the words "as if the repealed Act had not been repealed" in section 
6.1.31(2)(c) (Conditions about infrastructure for applications) of the IPA, the power under that section to impose 
conditions requiring monetary contributions towards the cost of supplying infrastructure was limited to water 
supply and sewerage infrastructure and, did not extend to road, social and open space infrastructure. 

Accordingly, the Queensland Planning and Environment Court, by concluding that infrastructure in section 
6.1.31(2)(c) had the meaning given to it in schedule 10 (Dictionary) of the IPA, had overlooked the mandate that a 
local government was returned to its pre-IPA position. 

The Court of Appeal accepted the proposition that had the legislature intended to limit the conditions' power in 
section 6.1.31 to water supply and sewerage infrastructure it would have done so expressly. Further, it was noted 
that section 6.1.31(2) was concerned with the method by which contributions may be imposed, rather than the 
categories of contributions. 

The Court of Appeal also accepted the council's submission that there was in fact power under the Local 
Government (Planning and Environment) Act 1990 (which was the pre-IPA position) to impose conditions 
requiring contributions towards the cost of road works infrastructure, social infrastructure and open space (parks) 
infrastructure.  

It was not accepted by the Court of Appeal that the council's power under section 6.1.31(2)(c) to impose 
conditions for the payment of contributions towards the cost of supplying infrastructure was limited to water supply 
and sewerage infrastructure.  

Planning scheme policies can refer to a separate document to 
provide an element in the calculation of infrastructure contributions 

Bremer contended that the Queensland Planning and Environment Court erred in its decision in finding that the 
council's 1999 planning scheme policy complied with the requirements under sections 6.2(2) and 6.2(6) 
(Contributions towards water supply and sewerage works) of the Local Government (Planning and Environment) 
Act 1990 and that it did not need to be "self-contained" and could refer to another document prepared by the 
council (being the Local Government's Register of General Charges) for the purpose of the calculation of 
infrastructure contributions. 

The Court of Appeal considered the implications of the words "determined in accordance with" and "determined 
under" under sections 6.2(2) and 6.2(6) and accepted that section 6.2 did not provide that the contribution amount 
must be "fixed by" a policy or that it be "stated in" a policy. It was further accepted by the Court of Appeal that a 
payment would be considered being determined under a policy where the policy specified the means of 
calculating the payment either within the body of the policy or in part by reference to another document. 

The Court of Appeal held that the contribution amount was determined under the 1999 policy and was not fixed by 
the Register of General Charges and the incorporation of the Register in the policy was only a "means of 
identifying a sum for insertion in the formula for calculating infrastructure charges contained in the policy", and as 
such, Bremer had not made out this ground of appeal. 

Conditions may allow for a contribution rate to be fixed by a policy 
not in force at the time the condition was imposed, but when the 
contribution becomes payable 

Bremer contended that the council had no power, at the time of the imposition of condition 24 of the development 
approval, to apply rates for contributions fixed in accordance with relevant planning scheme polices at the time 
the contributions became payable. 

Bremer on appeal sought to distinguish the decisions referred to by the Queensland Planning and Environment 
Court but did not refer to any decisions that supported its contention, nor did it identify any reason in principle why 
a condition could not fix a contribution rate by reference to policies in force from time to time in the absence of a 
relevant statutory prohibition. 

Consequently, the Court of Appeal did not consider this ground of appeal was made out by Bremer. 

Councils have the power to unilaterally change interrelated 
conditions as a result of a request to change a condition within a 
development approval 

Bremer contended that the council did not have the requisite power to unilaterally change condition 24 of the 
development approval upon request under section 3.5.33 (Request to change or cancel conditions) of the IPA, by 
Bremer, to change condition 2 of the development approval. This request was made to remove the requirement to 
pay contributions for the Community Building, a matter only addressed in condition 24(a). 
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The Court of Appeal considered the relevance of condition 24 to the request to amend condition 2 and how the 
requested amendment to condition 2 would affect condition 24. It was noted that section 3.5.33(5) of the IPA 
provided for the entity which decided the condition required to be changed to "decide the request" and that 
section 3.5.33(7)(a) of the IPA allowed the council to "assess and decide a request having regard to the matters 
the entity would have regard to if the request were a development application". Accordingly, the Court of Appeal 
considered that the powers and requirements provided for under section 3.5.33 authorised the change of 
condition 24 and condition 2. 

Further, the Court of Appeal observed that an acceptance of Bremer's contention would substantially constrain 
local authorities in dealing with applications for changes in conditions, particularly when determining whether to 
approve the applications where the approval would produce a result that other conditions would no longer be 
adequate, appropriate or desirable. In the circumstances, this ground of appeal was not made out by Bremer. 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 




