
 

 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Welcome to Colin Biggers & Paisley 

Colin Biggers & Paisley was founded over a century ago and today has offices in Brisbane, Sydney and Melbourne. We 

provide a personalised service for our clients with our partners taking a hands-on approach to every project. We have both the 

capacity and the expertise to deliver on complex regional, national and international projects in the following areas of practice: 

 Commercial and corporate and dispute resolution 

 Construction and engineering 

 Insurance 

 Property and development 

Construction & Engineering Group 

Colin Biggers & Paisley has one of the largest specialist construction and engineering practices in Australia with over 35 
partners, special counsels and senior associates. Our Construction & Engineering group has the following specialist expertise: 

 Construction disputes 

 Major projects and infrastructure 

 Commercial and residential projects 

Planning Government Infrastructure & Environment Team 

Our Planning Government Infrastructure & Environment team are the trusted partners of public and private sector entities. We 

are the legal and policy designers of strategic and tactical solutions to complex problems in the fields of planning, government, 

infrastructure and environment. 

Our team has a deep understanding of what is required to deliver a complex project and has more than 50 years experience in 

designing innovative outcomes for development and infrastructure projects, including new cities, towns and communities. 

We provide the following specialist expertise: 

Planning 

Strategic and tactical planning of development issues and processes for major residential communities, commercial and 

industrial projects. 

Government 

In-depth understanding of government legislation, policy and processes. 

Infrastructure 

Specialist expertise and experience in infrastructure planning, funding and delivery. 

Environment 

Legal excellence in all areas of environmental law and policy. 
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Court found insufficient grounds to approve partial 
demolition of a pre-1911 building despite conflicts 
with the planning scheme 

Ian Wright | Ronald Yuen | Georgina Taylor 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Synergy Property Partners No. 2 Pty Ltd v Brisbane City Council [2016] QPEC 
21 heard before Everson DCJ 

July 2016 

 

 

In brief 

The case of Synergy Property Partners No. 2 Pty Ltd v Brisbane City Council [2016] QPEC 21 concerned an 

appeal in the Planning and Environment Court by applicant, Synergy, against the decision of the council to refuse 
a development application for a preliminary approval to carry out building work being the partial demolition of a 
pre-1911 building and for a development permit for a material change of use of premises for a shop, office and 
food and drink outlet, being a coffee kiosk, at Doggett Street, Teneriffe. 

The issues in dispute in the appeal primarily related to conflicts with the Brisbane City Plan 2014 as a 
consequence of both the proposed land uses and the form of the proposed development, focusing on issues of 
need and character. 

The court dismissed the appeal on the basis that the proposed development was in conflict with the Brisbane City 
Plan 2014 and there was an absence of sufficient grounds to justify an approval despite the conflict. 

Court found the proposed development was in a major conflict with 
the Low-medium density residential zone code as the proposed 
non-residential uses fell outside the scope of the development 
contemplated in that zone 

The site is located in the Low-medium density residential zone and contains a pre-1911 building, which is one of 
six contiguous traditional character buildings. The purpose of the zone code relevantly stated that it was to 
"provide for a mix of dwelling types supported by compatible small-scale non-residential uses that are positioned 
along identified active frontages or individually located." 

The proposed development fell outside the definition of 'small-scale non-residential use', which relevantly included 
a shop and an office, but did not include a food and drink outlet. 

In relation to the proposed shop and office uses, the overall outcomes for the zone code relevantly provided that 
development for small-scale non-residential uses, where not within an active frontage area, was to have a gross 
floor area of less than 250m2, serve local residents' day-to-day needs and not undermine the viability of a nearby 
centre. 

Both parties called experts in retail economics, who agreed that the proposed development would not undermine 
the viability of nearby centres due to its small scale. However, the court found that there was no evidence that the 
shop and office would cater for local residents or serve their day-to-day needs. 

The proposed coffee kiosk was not contemplated in the Low-medium density residential zone. The council's 
economics expert gave evidence, which was accepted by the court, that there were already 13 coffee shops 
within 500m of the site and that any demand for the proposed use as a result of population growth could be 
accommodated on appropriately zoned land in Mixed use zones. 

The court, having regard to the nature of the proposed uses, found that there was a major conflict with the Low-
medium density residential zone code as the proposed uses fell outside the scope of non-residential uses 
contemplated for the zone. 
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Court found the proposed development was in significant conflict 
with the Low-medium density residential zone code, the small-scale 
non-residential uses code and the centre or mixed use code due to 
the commercial nature of the proposed development and its impact 
on traditional character of the building 

The council submitted that the commercial character of the proposed development and the failure to provide an 
appropriate transition to the adjoining character house resulted in conflict with various provisions of the Brisbane 
City Plan 2014, including the Low-medium density residential zone code, the small-scale non-residential uses 
code and the centre or mixed use code. 

The applicable codes relevantly required development to be "of a form and scale that reinforces a distinctive 
subtropical character of low to low-medium rise buildings"; to respond "to the surrounding character and 
architecture"; and to complement "the prevailing scale, built form, setting and streetscape character of a 
surrounding zone in the residential zones category". 

In relation to the issues of character and transition, both parties called architectural experts with considerable 
experience in heritage buildings. The council's architectural expert gave evidence that the proposed development 
presented as essentially commercial in character, which was confirmed by Synergy's architectural expert under 
cross-examination. The council's architectural expert also gave evidence that the proposed development was not 
sympathetic to the traditional character of the building which was accepted by the court. 

In relation to the issue of transition to the adjoining character house, the council's architectural expert and town 
planning expert conceded that the height and screening of the proposed development would assist with providing 
a sensitive transition. However, the court accepted the council's architectural expert's evidence that the presence 
of a coffee kiosk at the boundary adjoining the neighbouring character house did not provide a sensitive transition. 

The proposed development was found to be in significant conflict with the character provisions of the Low-
medium density residential zone code, the small-scale non-residential uses code and the centre or mixed use 
code, particularly where the house was one of six contiguous traditional character buildings. The court also found 
that the proposed development was not appropriate for its location. 

Court found the proposed development was in conflict with the 
Fortitude Valley neighbourhood plan code as the proposed 
development detracted from the cohesive traditional timber and tin 
character streetscape 

The applicant submitted that the proposed development was not in conflict with the Fortitude Valley 
neighbourhood plan code, and that any inconsistencies with other codes were of no consequence because the 
neighbourhood plan code would prevail over other codes. 

The dispute focused on whether the proposed development was in conflict with performance outcome PO1 of the 
neighbourhood plan code, which required that development "contributes to a cohesive streetscape and built form 
character". The applicant's architectural expert took a broad view of the streetscape and gave evidence that the 
proposed development "will integrate residential and commercial characteristics which will visually relate to both 
the character of the adjoining detached houses and the predominantly commercial built form character of the 
street". 

The council's architectural expert took a narrow view of the streetscape and gave evidence that the house 
"currently forms part of a very cohesive streetscape of five 'timber and tin' character houses" and that the 
proposed development detracted from the "cohesive traditional timber and tin character streetscape" due to both 
its commercial character and the coffee kiosk. 

The court preferred the council's architectural expert evidence and found that the proposed development was in 
conflict with PO1 of the neighbourhood plan code. The court further found that there was no inconsistency 
between the neighbourhood plan code and the other relevant codes with which the proposed development was in 
conflict and that these codes could all be read harmoniously. In any event, the court found that the strategic 
framework prevailed over all of the codes considered, to the extent of any inconsistency, and it clearly 
contemplated development for retail and commercial uses in accordance with the zoning pattern. 

Court found the maintenance and improvement of a pre-1911 
building to be insufficient grounds to justify approval of the 
proposed development despite the conflicts 

The only ground raised by the applicant as being sufficient to justify approval of the proposed development 
despite the conflicts was that it was a matter of public interest that pre-1911 buildings were maintained and 
improved. The court did not find this to be a sufficient ground to justify approval of the proposed development 
despite the conflicts noting that the reuse of the house could have been achieved without a commercial use. 
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Costs had to be incurred in any event – each party is 
to bear its own costs 

Ian Wright | Ronald Yuen | Min Ko 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Allen & Anor v Cairns Regional Council & Anor (No. 3) [2016] QPEC 25 heard 
before Andrews SC DCJ 

July 2016 

 

 

In brief 

The case of Allen & Anor v Cairns Regional Council & Anor (No. 3) [2016] QPEC 25 concerned an application 
made in the Planning and Environment Court for costs by Barry Gordon Allen, Edgewill Pty Ltd and Cairns 
Regional Council against Rosanne and Darryl Barnes arising from a declaratory proceeding commenced by Mr 
Allen and Edgewill in respect of the lawfulness of the existing use of the nursery. 

In the declaratory proceeding, Mr Allen and Edgewill successfully obtained the declaration. However, the court 
determined not to make a costs order following its consideration of a Calderbank offer which was rejected by 
Mr and Ms Barnes and the matters identified in section 457 of the Sustainable Planning Act 2009. 

Whilst Mr Allen, Edgewill and the council were successful in the 
proceeding, the court found that the success was contributed to by 
the role of Mr and Ms Barnes as respondents 

The court noted that Mr Allen, Edgewill and the council had complete success in the proceeding. However, in the 
court's view, had Mr and Ms Barnes not been parties to the proceeding, the oral evidence of Mr Allen would not 
have been led which contributed to the success in the proceeding. 

Mr Allen, Edgewill and the council would have incurred substantial 
legal cost, with or without Mr and Ms Barnes as respondents 

The court found that Mr and Ms Barnes had no commercial interest in the proceeding whilst Mr Allen and Edgewill 
had a commercial incentive to obtain the declarations. 

Even if Mr and Ms Barnes did not oppose the declarations sought, the declarations could not have been made by 
way of a consent order and Mr Allen and Edgewill would have had to satisfy the court that the declarations were 
necessary and appropriate and that there were factual and legal bases to make such declarations. 

Consequently, Mr Allen and Edgewill would have incurred substantial legal costs with or without having Mr and 
Ms Barnes as respondents in order to protect their commercial interests. 

As to the council, it had a duty to ensure that Mr Allen and Edgewill adequately addressed all necessary factual 
and legal issues when applying for declarations. As a result, the council would also have incurred substantial legal 
costs with or without Mr and Ms Barnes as respondents. 

Just because the solicitors for Mr and Ms Barnes were assured in 
relation to the prospects of success of the proceeding, it did not 
mean that Mr and Ms Barnes had acted unreasonably or 
participated in the proceeding for an improper purpose or without 
reasonable prospects of success 

Mr Allen, Edgewill and the council argued that Mr and Ms Barnes had acted unreasonably leading up to the 
proceeding or had participated in the proceeding for an improper purpose or without reasonable prospects. 

The court did not accept the submission made by Mr Allen and Edgewill. In the court's view, the commencement 
of the declaratory proceeding was not because of the refusal of Mr and Ms Barnes to concede that there was an 
existing lawful use of the nursery or to resolve the Planning and Environment Court appeal against the council's 
approval of Edgewill's development application for the nursery. 

Rather, it was in the interest of Mr Allen and Edgewill to circumvent Mr and Ms Barnes' appeal by applying for a 
declaratory relief with the support of the council. 
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The court found that Mr and Ms Barnes did not participate in the proceeding for an improper purpose. The court 
also found that Mr and Ms Barnes' case was not without reasonable prospects of success. The assurances of the 
solicitors for Mr Allen and Edgewill and the council about their genuine view of the prospects of success of the 
proceeding were no more than untested advice of Mr Allen about various historical factual matters. 

Court found Mr and Ms Barnes had not acted unreasonably and 
Mr Allen and Edgewill's case was not so compelling which would 
warrant Mr and Ms Barnes not proceeding with the matter 

The council submitted that Mr and Ms Barnes' arguments on the characterisation of the use depended on a 
strained interpretation of the planning scheme which was directly against the established authority with which the 
court disagreed. 

Mr and Ms Barnes advanced their arguments in reliance of an opinion of an experienced agricultural scientist who 
did not have the benefits of the oral evidence about the factual matters given during the hearing. In the court's 
view these matters only became obvious when the oral evidence was given which were not so obvious from the 
affidavit material or expert reports. 

In the circumstances the court found that Mr and Ms Barnes' agricultural expert's opinion was based on a different 
factual hypothesis and was plausible. 

As to Mr and Ms Barnes' refusal to accept a settlement proposal, the court observed that there was no suggestion 
that they ignored legal advice to resolve the matter and the facts of this case were distinguishable to those of 
Hydrox Nominees Pty Ltd v Noosa Shire Council (No. 2) [2014] QPEC 60. Furthermore, the court found that 
Mr Allen and Edgewill's case was not strong enough to warrant Mr and Ms Barnes not proceeding with the matter. 

Mr and Ms Barnes had a genuine concern on the chemical spray 
drift and any resolution of this issue would be a matter of public 
interest 

As to whether the proceeding involved a matter of public interest the court found that the proceeding was not 
concerned with impacts on Mr and Ms Barnes or amenity. 

However Mr and Ms Barnes had a genuine concern on the chemical spray drift from the nursery and this issue 
was raised in the declaratory proceeding whilst it was more relevant in the Planning and Environment Court 
appeal. 

In the court's view any resolution of this issue in the declaratory proceeding and the appeal would amount to a 
matter of public interest and it was not unreasonable for Mr and Ms Barnes to maintain their concerns. 

Even if Mr and Ms Barnes accepted the Calderbank offer and 
withdrew, Mr Allen, Edgewill and the council would have been 
required to proceed the matter to a hearing in order to obtain the 
declarations 

The court also considered the Calderbank offer made by the council to Mr and Ms Barnes which was made to the 
effect that indemnity costs would not be sought if the parties agreed to the declarations being made by consent. 

It was observed by the court that the declarations sought could not be made by consent and the court would be 
required to be satisfied that there was sufficient evidence to make the declarations. 

On this basis, even though Mr and Ms Barnes had withdrawn from the proceeding, Mr Allen, Edgewill, and the 
council would still be required to provide evidence to satisfy the court in making the declarations. Mr Allen, 
Edgewill and the council would therefore be required to proceed the matter to a hearing in order to obtain the 
declarations and costs would have been incurred in any event. 

In the circumstances the court did not consider it was unreasonable for Mr and Ms Barnes to not accept the 
council's Calderbank offer. 
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Land Court has sole discretion to determine whether 
to award costs 

Ian Wright | Ronald Yuen | Nina Crew 

This article discusses the decision of the Queensland Land Court in the matter of 
Mahoney & Ors v Chief Executive, Department of Transport and Main Roads (No. 5) [2016] 
QLC 36 heard before WA Isdale 

July 2016 

 

 

In brief 

The case of Mahoney & Ors v Chief Executive, Department of Transport and Main Roads (No. 5) [2016] QLC 36 
concerned applications for costs made by the Chief Executive, Department of Transport and Main Roads in the 
Land Court against John Mahoney, Kathryn Mahoney and the estate of Austin Mahoney in relation to two 
hearings which took place in 2012 and 2015 for the compulsory acquisition of the former landowners' land. 

The court considered the legislative framework within which the court may order costs under section 34 of the 
Land Court Act 2000 and section 27 of the Acquisition of Land Act 1967. It was determined that the provisions of 
the Acquisition of Land Act 1967 prevailed over the provisions for costs in the Land Court Act 2000. 

The court awarded costs to the department for the 2015 hearing only as it found that the former landowners' 
conduct which delayed the resolution of the matter was unreasonable. 

Court found that the award of costs was in its discretion and was to 
be exercised judicially on the basis of reasons that were justifiable 

In considering the application made by the department, the court observed that it "should not be bound by any 
presumptive rule or principle in exercising its discretion but must consider all of the facts and circumstances of the 
case". 

Section 27(1) of the Acquisition of Land Act 1967 conferred the court with a discretion to award costs within the 
bounds of section 27(2) of the Act. The court was required to exercise its discretion judicially on the basis of 
reasons that were not arbitrary and could be justified. 

The court relevantly considered the decision in Mio Art Pty Ltd & Ors v Brisbane City Council [2010] QLC 86 
which outlined the following matters that were relevant to the exercise of the discretion by the court: 

 There had to be a strong justification for awarding costs against a claimant where the effect of the costs order 
would "erode the benefit of the just compensation recovered as a consequence of the Court's determination". 

 The quantum of the claims as compared with the amount of the court's determination for compensation and 
whether the claimant had acted unreasonably and unnecessarily to force the authority into litigation or 
"pursued a vexatious, dishonest or grossly exaggerated claim". 

Department sought costs of and incidental to the 2012 and 2015 
hearings as the department achieved total success and the former 
landowners did not achieve an outcome which was any better than 
the department's settlement offer 

In 2012, the department successfully appealed to the Land Appeal Court the original decision made by the Land 
Court in relation to whether the "San Sebastian principle" applied. The former landowners were refused leave to 

appeal in the Court of Appeal. 

In December 2012, the department made an offer to the former landowners to settle the matter for the sum of 
$345,000. The former landowners did not accept the settlement offer and disputed the value of the compensation. 

Following a number of attempts to resolve the matter, the department had to bring an application to the Land 
Court in 2015 in order to progress the litigation. The former landowners responded with their own application to 
the Land Court disputing the amount of the compensation. 

Both applications were heard by the court in December 2015. The department was successful at the hearing and 
sought its costs of and incidental to the 2012 hearing incurred after August 2012 and also its costs of and 
incidental to its application in 2015 on the basis that the department was successful and the outcome achieved by 
the former landowners was no better than the December 2012 offer. 
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Court found that an award of costs for the 2012 hearing would 
deprive the former landowners the full benefit of the compensation 

The department submitted that the general rule in relation to costs following the event should be applied as the 
2012 hearing involved a determination of a legal question rather than a conventional hearing of competing 
valuations which was more akin to a civil trial. The department further submitted that the former landowners' case 
was weak to further support its submission. 

The former landowners refuted the claim and submitted that their case was not weak. The former landowners 
further submitted that a lengthy investigation was undertaken and there was difficulty to obtain information. It was 
emphasised by the former landowners that considerable efforts were made to deal with the dispute outside of the 
court process. 

The court accepted that the legal question was raised in an attempt to limit the proceedings as opposed to any 
vexatious purpose. The parties had acted genuinely and were not purposely unreasonable to force the other into 
litigation. In this instance, the court considered it inappropriate to treat the dispute as if it was a civil case. 

The court did not make an order as to costs in relation to the 2012 hearing as in "making the order sought would 
deprive the applicants of the full benefit of the compensation which has been determined to be just and 
reasonable". 

Court awarded costs to the department in relation to the 2015 
hearing as it found that the unreasonable conduct of the former 
landowners was enough to erode the benefit of the compensation 

The department submitted that the former landowners' dispute on the compensation amount was unreasonable 
and had forced it into litigation. 

The basis of the former landowners' rebuttal of the department's claim was that they were seeking to have the 
matter resolved out of court and were focussing on obtaining a fair compensation. The former landowners did not 
consider that their conduct was capable of forcing the department to pursue its application in 2015. 

The court found that the 2015 hearing was distinct from the 2012 hearing. It was necessary for the department to 
bring on an application to resolve the matter because the former landowners were delaying a resolution based on 
an understanding which was "without merit and could properly be characterised as unreasonable". 

The court held that the department had conducted its application in a proper and efficient manner and found that 
"the unreasonableness of the applicants' conduct in the 2015 applications is sufficient to weigh decisively against 
the erosion of the compensation awarded". The former landowners were ordered to pay the department's costs of 

and incidental to the applications heard in 2015. 
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Queensland infrastructure planning and charging 
framework – past, current and future 

Ian Wright | Ronald Yuen | Shaun Pryor 

This article discusses the key elements of Queensland's capped infrastructure planning 
and charging framework un the previous, current and future regimes 

August 2016 

 

 

Introduction 

Infrastructure planning and charging framework 

In June 2011, the Sustainable Planning Act 2009 was amended by the Sustainable Planning (Housing 
Affordability and Infrastructure Charges Reform) Amendment Act 2011 to implement a capped infrastructure 
planning and charging framework for local governments and distributor-retailers in South-East Queensland 
(previous capped framework). 

On 4 July 2014, the Sustainable Planning Act 2009 (SPA) was further amended by the Sustainable Planning 
(Infrastructure Charges) and Other Legislation Amendment Act 2014, to provide for the current infrastructure 
planning and charging framework (current capped framework). 

Under the current capped framework, provisions relating to local governments were retained in SPA whilst those 
applicable to distributor-retailers were transitioned to the South-East Queensland Water (Distribution and Retail 
Restructuring) Act 2009 (SEQ Water Act). 

Given that the current capped framework applicable to both local governments and distributor-retailers is 
materially the same, this paper focuses only on local governments although references to the equivalent 
distributor-retailer provisions have been provided for ease of reference. 

On 25 May 2016, the Planning Act 2016 (Planning Act) was assented to but has yet to commence. It adopts the 
current capped framework for local governments subject to a limited number of changes (future capped 
framework). 

Themes of the paper 

This paper has four themes: 

 First, it considers the key elements of the current capped framework as compared with the previous capped 
framework. 

 Second, it considers the key changes of the future capped framework arising from the Planning Act. 

 Third, it considers some suggested improvements to the current capped framework which are not addressed 
in the future capped framework under the Planning Act. 

 Finally, it offers some conclusions about the impact of the previous, current and future capped frameworks. 

Legal and practical implications of the current capped framework 

Key elements of the current capped framework 

The current capped framework comprises the following key elements: 

 Infrastructure scope 

 Identification of trunk and non-trunk infrastructure 

 Infrastructure planning instrument 

 State infrastructure charging instrument 

 Local infrastructure charging instrument 

 Infrastructure charge 

 Development charge 

 Conditions for trunk and non-trunk infrastructure 

 Conversion applications for non-trunk infrastructure conditions 
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 Offsets and refunds for trunk infrastructure and development charge 

 State infrastructure provider powers 

 Infrastructure agreements. 

Infrastructure scope 

The current capped framework, similar to the previous capped framework, is based on a definition of development 
infrastructure and includes water cycle management infrastructure, transport infrastructure, public parks 
infrastructure and land for specified local community facilities.1 

However, unlike the previous capped framework, development infrastructure no longer includes the local function 
of State-controlled roads in relation to the transport infrastructure component of development infrastructure.2 

Identification of trunk and non-trunk infrastructure 

The current capped framework, similar to the previous capped framework, empowers a local government to 
identify development infrastructure as trunk infrastructure in a local government infrastructure plan (called an 
LGIP). Development infrastructure that is not identified as trunk infrastructure in the LGIP (LGIP unidentified 
infrastructure) will generally be non-trunk infrastructure.3 

However, unlike the previous capped framework, the LGIP unidentified infrastructure can also be made trunk 
infrastructure in the following circumstances: 

 Necessary infrastructure condition – The LGIP unidentified infrastructure is required by way of a necessary 
infrastructure condition, where the LGIP unidentified infrastructure services development consistent with the 
assumptions about the type, scale, location or timing of future development stated in the LGIP.4 

 Conversion application – The LGIP unidentified infrastructure which is the subject of a condition for non-trunk 
infrastructure becomes trunk infrastructure by the approval of a conversion application. 

Infrastructure planning instrument 

The current capped framework requires a local government to include an LGIP in its planning scheme if it intends 
to levy charges for or impose conditions requiring the provision of trunk infrastructure under Chapter 8 of the 
SPA.5 An LGIP under the current capped framework is similar to a priority infrastructure plan (PIP) under the 

previous capped framework. 

The current capped framework provides a number of mechanisms for transitioning the various existing 
infrastructure planning instruments of local governments to the current capped framework. Until 1 July 2016 or a 
later date decided by the Minister (being before 1 July 2018)6 (the cut-off date), the following applies for local 

governments which have not included an LGIP in their planning scheme: 

 Local government with a PIP – For a local government that had a PIP under the previous capped framework, 
the PIP becomes an LGIP.7 

 Local government without a PIP – For a local government that did not prepare a PIP under the previous 
capped framework, the local government may make a modified charges resolution which identifies trunk 
infrastructure and states the required standards of service and establishment costs.8 

Local governments which have not included an LGIP in their planning scheme before the cut-off date:9 

 No infrastructure charges – Cannot levy an infrastructure charge. 

 Limited conditioning power – Can only impose a condition about non-trunk infrastructure. 

State infrastructure charging instrument 

The current capped framework, similar to the previous capped framework, empowers the Minister to prepare a 
State planning regulatory provision (called a SPRP (adopted charges)).10 

                                                   
1 See section 627 of SPA and Schedule of SEQ Water Act. 
2 See Schedule 3 of the Sustainable Planning Act 2009 (28 May 2014 reprint) (28 May SPA). 
3 See section 627 of SPA and Schedule of SEQ Water Act. 
4  See section 647 of SPA and section 99BRCR of SEQ Water Act. 
5 See section 628A of SPA. 
6 See section 997 of SPA. 
7 See sections 982 of SPA. 
8  See sections 979 and 996 of SPA. 
9  See section 628A of SPA. 
10 See section 629(1) of SPA; cf. section 648B of 28 May SPA.  
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The State Planning Regulatory Provision (adopted charges) dated July 2012 made under the previous capped 
framework is deemed to be the SPRP (adopted charges) under the current capped framework and it remains the 
current SPRP (adopted charges).11 

On 29 July 2016, the Adopted Infrastructure Charges Schedule 2016 replaced Schedule 1 of the current SPRP 
(adopted charges) thereby increasing the amount of the maximum adopted charges for development.12 

Local infrastructure charging instrument 

The current capped framework, similar to an adopted infrastructure charges resolution under the previous capped 
framework, empowers a local government to adopt a resolution (called a charges resolution).13 

In addition to the matters prescribed under the previous capped framework, a charges resolution must provide for 
the following:  

 Charges breakup – A charges breakup for all adopted charges between the local government and distributor-
retailer.14 

 Offset and refund calculation methodology – A methodology for working out the cost of infrastructure for an 
offset and refund.15 The methodology must be consistent with the parameters provided for under the SPRP 
(adopted charges) or the Statutory guideline 03/14 Local government infrastructure plans (LGIP guideline).16 

 Conversion criteria – Criteria for deciding a conversion application, which must be consistent with the 

parameters provided for under the LGIP guideline.17 

A charges resolution, similar to an adopted infrastructure charges resolution, may provide for automatic increases 
in a levied charge from the date it is levied to the date it is paid, which cannot be greater than the maximum 
adopted charge or the increase by the 3 yearly PPI index average.18 It is relevant to note that under the previous 
capped framework the increase could not be greater than the maximum adopted charge or the increase by the 
consumer price index.19 

Infrastructure charge 

The current capped framework empowers a local government to give an applicant an infrastructure charges 
notice (called an ICN) 20 which levies a charge by applying the adopted charge (called a levied charge)21 under a 

charges resolution in the following circumstances:22 

 Development approval – A development approval has been given. 

 Adopted charge – An adopted charge applies for providing the trunk infrastructure for the development. 

 Development not under a designation – The development is not development under a designation proposed 
by a public sector entity that is a department. 

Under the previous capped framework, an adopted infrastructure charge was levied by way of an adopted 
infrastructure charges notice.23 

Infrastructure charges notice 

The requirements for an ICN and an adopted infrastructure charges notice are substantially similar.24 However, an 
ICN must also state the following: 

 Details of the calculation of the levied charge – How the amount of the levied charge has been worked out.25 

                                                   
11 See section 983(1) of SPA. 
12 See sections 629(2) and (3) of SPA; Queensland Government Gazette No. 75, Friday 29 July 2016; Adopted Infrastructure 

Charges Schedule 2016. 
13 See section 630(1) of SPA and section 99BRCF(1) of SEQ Water Act; cf sections 648D(1) and 755KA(1) of 28 May SPA. 
14 See section 632(4) of SPA. 
15 See section 633(1) of SPA and section 99BRCH(1) of SEQ Water Act. 
16 See section 633(2) of SPA and section 99BRCH(2) of SEQ Water Act. 
17 See section 633A of SPA and section 99BRCHA of SEQ Water Act. 
18 See sections 631(3) to (6) of SPA and sections 99BRCG(3) to (6) of SEQ Water Act.. 
19 See sections 648D (9) and (10) and 755KA(2), (3) and (4) of 28 May SPA. 
20 See sections 635(1) and (2) of SPA and sections 99BRCI(1) and (2) of SEQ Water Act. 
21 See sections 627 and 635(6) of SPA and Schedule and section 99BRCI(6) of SEQ Water Act. 
22 See section 635(1) of SPA and section 99BRCI(1) of SEQ Water Act. 
23 See sections 648F and 755KB(3) of 28 May SPA. 
24 See section 637 of SPA and section 99BRCK of SEQ Water Act; cf. sections 648F and 755KB(3) of 28 May SPA. 
25 See section 637(1)(b) of SPA and section 99BRCK(1)(b) of SEQ Water Act. 
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 Details of an offset or refund – Whether an offset or refund applies and if so, the information about the offset 
or refund including the timing of the refund.26 However, this requirement may be waived by the recipient of the 
ICN.27 

This provides greater certainty to a development proponent about its financial liability for the provision of 
infrastructure for development without the need for an infrastructure agreement. However, a local government 
is required to determine its liability for an offset or refund and its amount at the decision stage of the IDAS 
process; whilst under the previous capped framework this liability would have been determined by the 
negotiation of an infrastructure agreement. 

 Establishment cost – In order to identify the details of an offset or refund it will be necessary to work out the 
cost of the trunk infrastructure. This will likely require reference to the establishment cost of infrastructure in 
the schedule of works in the plans for trunk infrastructure in the LGIP; although the process for determining 
the establishment cost in these circumstances is by no means clear. 

It is relevant to note the following features of the definition of establishment cost under the current capped 
framework28 are different from the definition under the previous capped framework29: 

- Existing infrastructure – The value of works is the "current replacement cost" which is reflected in the local 
government's asset register whilst the value of land is its "current value acquired for the infrastructure" 

which will be interpreted to mean market value. 

- Future infrastructure – Costs of "land acquisition, financing, and design and construction, for the 
infrastructure". 

Based on the definition of establishment cost under the current capped framework, the cost of infrastructure 
stated in an LGIP may not be the establishment cost of infrastructure for the purpose of determining an offset 
or refund under the current capped framework. 

 Information notice – The decision, the reasons for the decision and details of the appeal rights.30 

Similar to the previous capped framework, the recipient of an ICN may enter into an agreement with the local 
government about the payment of the levied charge or providing infrastructure instead of paying the levied 
charge.31 However, the power of a local government to give a land contribution notice in lieu of, or in addition to 
the payment of infrastructure charges under the previous capped framework has been removed from the current 
capped framework.32  

Levied charge 

The current capped framework for a levied charge features the following: 

 Additional demand – A levied charge may only be for additional demand placed upon the trunk infrastructure 
which will be generated by the development.33 A levied charge must therefore exclude demand on the trunk 
infrastructure from an existing lawful use, a previous lawful use or other lawful development that may be 
carried out without a further development permit.34 

Under the previous capped framework, an adopted infrastructure charges resolution may provide a discount to 
an adopted infrastructure charge taking into account the existing usage of trunk infrastructure by the premises 
on which the development is carried out.35 Other than that, the previous capped framework did not contain any 
requirements for local governments to take into account a previous lawful use or other lawful development in 
working out the charges levied for development. 

It is noted that the "other lawful development that may be carried out without a further development permit" 
includes the following development: 

- Development permit – Development which is subject to a development permit but has not been 

implemented. 

- Exempt or self-assessable development – Development which is exempt or self-assessable development. 

This is potentially an issue for local governments particularly from an administrative point of view where a local 
government is required to exclude the demand generated by an exempt or self-assessable development when 
levying levied charges. 

                                                   
26 See section 637(1)(f) of SPA and section 99BRCK(1)(f) of SEQ Water Act. 
27 See section 637(1A) of SPA and section 99BRCK(1A) of SEQ Water Act. 
28 See section 627 of SPA and section 99BRCC of SEQ Water Act. 
29 See Schedule 3 of 28 May SPA. 
30 See sections 637(2) and 627 of SPA and section 99BRCK(2) and Schedule of SEQ Water Act. 
31 See section 639 of SPA and section 99BRCM of SEQ Water Act. 
32 See sections 648K(3) and (4) and 755MA(4) and (5) of 28 May SPA. 
33 See section 636(1) of SPA and section 99BRCJ(1) of SEQ Water Act. 
34 See section 636(2), (3), (3A) and (4) of SPA and section 99BRCJ(2), (3), (3A) and (4) of SEQ Water Act. 
35 See section 648D(1)(d) of 28 May SPA. 
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 Levied charge attaches to the land – A levied charge is payable by the applicant including any person in whom 
the benefit of the application vests,36 such as an owner of the subject premises to which a development 
approval applies. 

Furthermore a levied charge attaches to the land such that it can be recovered from owners and their 
successors in title.37 

Infrastructure charge versus development charge 

A levied charge under the current capped framework has the following important characteristics: 

 Infrastructure charge is not a development charge – A levied charge is an infrastructure charge which has the 
primary goal of recovering the cost of trunk infrastructure to be provided by a local government to service 
development.38 

A levied charge is different to a development charge which is a charge designed to internalise the marginal 
external costs that are imposed by development and which has the primary goal of influencing the location 
and nature of development.39 

 Average cost approach not marginal cost approach – The maximum adopted charges in the SPRP (adopted 
charges) are calculated by reference to an average cost State-wide approach; whilst the adopted charges in a 
charges resolution upon which a levied charge in an ICN is based are calculated by reference to an average 
cost municipality-wide approach which is limited to the maximum amount prescribed by the State.40 

Importantly levied charges under the current capped framework are based on an average cost approach and 
are capped. As such, levied charges do not achieve full cost recovery as was the case with infrastructure 
charges prior to the introduction of the previous capped framework. 

Development charge 

The current capped framework, similar to the previous capped framework, empowers a local government to 
impose a condition on a development approval requiring the payment of additional trunk infrastructure costs for 
development (called an additional payment condition) if it meets the following criteria:41 

 Infrastructure demand – The development is subject to one of the following: 

- generate infrastructure demand of more than that required to service the type or scale of future 
development that the LGIP assumes;  

- require new trunk infrastructure earlier than when identified in the LGIP;  

- is for premises completely or partly outside the priority infrastructure area (PIA) identified in an LGIP. 

 Additional infrastructure costs – The development would impose additional trunk infrastructure costs on the 
local government after taking into account levied charges for the development and the provision of trunk 
infrastructure by the applicant. 

The additional trunk infrastructure costs required by an additional payment condition is a development charge 
which is intended to internalise a local government's marginal external costs imposed by development that is 
inconsistent with the LGIP. 

An additional payment condition is therefore intended to influence the location and nature of development. This is 
unlike a levied charge the primary purpose of which is cost recovery; albeit under the current capped framework 
full cost recovery is far from being achieved. 

Conditions for trunk and non-trunk infrastructure 

The current capped framework, empowers a local government to impose a condition requiring the provision of 
trunk and non-trunk infrastructure if two statutory criteria are satisfied: 

 Head of power – The condition must expressly identify one of the following heads of power for the imposition 
of the condition:42 

                                                   
36 See sections 635(6)(b) and 628(1)(a) of SPA and section 99BRCI(6)(b) of SEQ Water Act. 
37 See sections 635(6)(b) and (c) of SPA and sections 99BRCI(6)(b) and (c) of SEQ Water Act; cf. Montrose Creek Pty Ltd & 

Manningtree (Qld) Pty Ltd v Brisbane City Council (2013) QPELR 47. 
38 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning, Zoning and 

Assessment, Research Report, Volume 1, April 2011, page 198. 
39 Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation:  Planning, Zoning and 

Assessment, Research Report, Volume 1, April 2011, page 198. 
40 Clinch JP and O'Neill E Designing Development Planning Charges:  Settlement Patterns, Cost Recovery and Public 

Facilities, Urban Studies, 15 March 2010, page 2152. 
41 See section 650(1) of SPA and section 99BRCU(1) of SEQ Water Act. 
42 See section 335(1)(e)(iii) of SPA and section 99BRAI(2)(e) of SEQ Water Act.. 
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- Necessary infrastructure condition – A condition can be imposed requiring the provision of trunk 
infrastructure if the trunk infrastructure is necessary to service the subject premises and has not been 
provided or has been provided but is inadequate.43 There are two types of necessary infrastructure 
conditions: 

 LGIP identified infrastructure – A condition requiring at a stated time, LGIP identified infrastructure or 
different trunk infrastructure delivering the same desired standard of service, if the LGIP identifies 
adequate trunk infrastructure to service the subject premises.44 

 LGIP unidentified infrastructure – A condition requiring development infrastructure necessary to service 

the premises at a stated time, if the LGIP does not identify adequate trunk infrastructure to service the 
subject premises and the development infrastructure services development consistent with the 
assumptions stated in the LGIP about the type, scale, location or timing of future development.45 

- Non-trunk infrastructure condition – A condition can be imposed requiring the provision of non-trunk 

infrastructure for the following limited purposes:46 

 Internal network – A network or part of a network internal to the premises. 

 Connection to external network – The connection of the premises to an external infrastructure network. 

 Safety or efficiency of network – The protection or maintenance of the safety or efficiency of the 
infrastructure network of which the non-trunk infrastructure is a component. 

 Relevant and reasonable requirement – The condition must also satisfy the relevant and reasonable 
requirement of the SPA.47 In the case of a necessary infrastructure condition, the relevant and reasonable 
requirement is deemed to be met if the following are satisfied:48 

- Necessary to service subject premises – The infrastructure is necessary to service the subject premises. 

- Efficient and cost effective solution – The infrastructure is the most efficient and cost effective solution for 
servicing other premises in the general area of the subject premises. 

- Infrastructure on the subject premises – The infrastructure, if provided on the subject premises, is not an 
unreasonable imposition on the development or the use of the subject premises as a consequence of the 
development. 

This is significantly different from the previous capped framework where a necessary infrastructure condition 
could only be imposed if the trunk infrastructure is identified in the PIP or an adopted infrastructure charges 
resolution of the local government.49 

Furthermore, the necessary infrastructure condition for LGIP unidentified infrastructure enables a development 
proponent to seek an offset or refund for the LGIP unidentified infrastructure by the following: 

 first, requesting the imposition of a necessary infrastructure condition on the basis that the design of the 
infrastructure meets the relevant conversion criteria including the desired standards of service; 

 second, if a necessary infrastructure condition is not imposed, making a conversion application to convert the 
infrastructure to trunk infrastructure. 

Conversion applications for non-trunk infrastructure conditions 

Conversion application criteria 

The current capped framework, unlike the previous capped framework, empowers an applicant for the 
development approval to make a conversion application to the local government to convert non-trunk 
infrastructure imposed in a non-trunk infrastructure condition to trunk infrastructure, if the construction of the non-
trunk infrastructure has not commenced.50 

The effect of an approval of a conversion application is as follows: 

 Non-trunk infrastructure condition – The non-trunk infrastructure condition no longer has effect.51 

 Necessary infrastructure condition – The local government may amend the development approval by imposing 

a necessary infrastructure condition for the trunk infrastructure.52 

                                                   
43 See sections 645, 646 and 647 of SPA and sections 99BRCP, 99BRCQ and 99BRCR of SEQ Water Act. 
44 See section 646 of SPA and section 99BRCQ of SEQ Water Act. 
45 See section 647 of SPA and section 99BRCR of SEQ Water Act. 
46 See section 665 of SPA and section 99BRDJ of SEQ Water Act. 
47 See sections 345 of SPA and section 99BRAJ of SEQ Water Act. 
48 See section 648 of SPA and section 99BRCS of SEQ Water Act. 
49  See section 649 of the 28 May SPA. 
50 See sections 658 and 659 of SPA and sections 99BRDD and 99BRDE of SEQ Water Act. 
51 See section 662(2) of SPA and section 99BRDH(2) of SEQ Water Act. 
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 ICN – If a necessary infrastructure condition is imposed, the local government must give an ICN or amend an 
existing ICN to state whether an offset or refund applies and if so, the details of the offset or refund.53 

The conversion application process raises the following issues: 

 Development approval – The conversion application can only be lodged after a development approval takes 

effect. It cannot be commenced whilst an appeal is on foot for the development approval; presumably on the 
basis that any issue in respect of the status of the infrastructure will be resolved as part of the appeal. 

 Time limitation – There is no time limit for the making of a conversion application other than before the 
commencement of the construction. This gives rise to uncertainty to a local government about when 
development infrastructure may become trunk infrastructure and consequently its liability to an offset or refund 
which would have a financial implication on the local government. However, this issue has been addressed in 
the Planning Act, which is further discussed in section 3 below. 

 Conversion – It enables a development proponent to design development infrastructure servicing the 

proposed development such that it meets the relevant conversion criteria. 

Conversion application assessment criteria 

A conversion application is to be assessed against the criteria included in a charges resolution54 which must be 
consistent with the parameters provided for under the LGIP guideline (Adopted Conversion Criteria).55 

The Adopted Conversion Criteria must be consistent with the following:56 

 Planning rationale – The context, planning and infrastructure standards for the relevant area. The context, 
planning and infrastructure standards are those stated in the applicable LGIP and planning scheme. The 
relevant area is the area of the local authority and not the priority infrastructure area,57 being the local 
government area for the relevant local government and the geographic area for the relevant distributor-retailer. 

 Default conversion criteria rationale – The principles underlying the default conversion criteria. 

The LGIP guideline does not identify the underlying principles of the following default conversion criteria; leaving 
their determination to local authorities and development proponents until they are determined by the Planning and 
Environment Court:58 

 Capacity to service other developments – The infrastructure has capacity to service other development in the 

area. 

 Consistency with identified trunk infrastructure – The function and purpose of the infrastructure is consistent 
with other trunk infrastructure identified in an LGIP, a charges resolution or Netserv Plan for the area. 

 Not consistent with non-trunk infrastructure – The infrastructure is not consistent with non-trunk infrastructure 

for which conditions may be imposed in accordance with section 665 of the SPA. 

 Most cost effective option – The type, size and location of the infrastructure is the most cost effective option 
for servicing multiple users in the area. The most cost effective option is defined to mean the least cost option 
based upon the life cycle cost of the infrastructure required to service future urban development in the area at 
the desired standard of service. 

Offsets and refunds for trunk infrastructure and development charge 

The current capped framework, unlike the previous capped framework, provides a more defined framework for an 
offset or refund for trunk infrastructure and a development charge. 

Necessary infrastructure condition 

The current capped framework requires a local government, which has imposed a necessary infrastructure 
condition requiring the provision of trunk infrastructure, where trunk infrastructure services or is planned to service 
premises other than the subject premises, to take the following actions: 

 Offset – Offset the cost of the infrastructure against the levied charge, if the cost of the trunk infrastructure is 
equal to or less than the levied charge.59 

 Refund – Refund to the applicant an amount equal to the difference between the establishment cost of the 
trunk infrastructure and the levied charge, if the cost of the trunk infrastructure exceeds the levied charge.60 

                                                                                                                                                               
52 See section 662(3) of SPA and section 99BRDH(3) of SEQ Water Act. 
53 See section 662(4) of SPA and section 99BRDH(4) of SEQ Water Act. 
54  See section 633A(1) of SPA and section 99BRCHA(1) of SEQ Water Act. 
55  See section 633A(2) of SPA and section 99BRCHA(2) of SEQ Water Act. 
56  See section 4.2.1 of the LGIP guideline. 
57  See section 4.2 of the LGIP guideline. 
58  See section 4.2.2 of the LGIP guideline. 
59 See sections 649(1) and (2) of SPA and sections 99BRCT(1) and (2) of SEQ Water Act. 



 
 
 
 

14 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

 Identification of an offset and refund – Identify in an ICN whether an offset or refund applies and if so the 
details of the offset or refund.61 

 Recalculation of the establishment cost for trunk infrastructure – Where requested by an applicant, recalculate 
the establishment cost of the trunk infrastructure using the methodology in the charges resolution and amend 
the ICN accordingly.62 

Additional payment condition 

The current capped framework also requires a local government which has imposed an additional payment 
condition to refund to the payer the following: 

 Development in PIA – The proportion of the establishment cost of the infrastructure that may be apportioned 

reasonably to other users of the infrastructure and has been, is or is to be, the subject of a levied charge by 
the local government.63 

 Cessation of development approval – Any part of the payment the local government has not spent or 
contracted to spend on designing and constructing the infrastructure, if: 

- the development approval no longer has effect; 

- a payment has been made; and 

- construction of the infrastructure has not substantially started before the development approval no longer 
has effect.64 

State infrastructure provider powers 

State-related condition 

The current capped framework empowers a State infrastructure provider to impose a condition on a development 
approval (called a State-related condition) for infrastructure or works to protect or maintain the safety or 

efficiency of infrastructure associated with State-controlled transport infrastructure, public passenger transport 
infrastructure, railways, ports and airports only.65 

It is relevant to note that a State infrastructure provider’s power to impose a State-related condition is less 
prescriptive than that under the previous capped framework. 

Local government reimbursement 

Like the previous capped framework, a local government may be required to reimburse to a State infrastructure 
provider which has imposed a State-related condition, levied charges for local government infrastructure which 
has been replaced by the State infrastructure the subject of the State-related condition.66 

Infrastructure agreements 

The current capped framework provides for arrangements for infrastructure agreements, which are materially the 
same as the previous capped framework but for the following: 

 Public sector entity – A distributor-retailer is declared not to be a public sector entity67 and as such, a 
distributor-retailer cannot enter into an infrastructure agreement under the SPA other than where a local 
government or other public sector entity is a party.68 

 Obligation to negotiate in good faith – A local government, other public sector entities, applicants and other 
entities have an obligation, where an infrastructure agreement is proposed, to negotiate the infrastructure 
agreement in good faith.69 

Planning Act 2016 

The future capped framework under the Planning Act largely replicates the current capped framework subject to a 
limited number of changes. 

                                                                                                                                                               
60 See section 649(1) and (3) of SPA and sections 99BRCT(1) and (3) of the SEQ Water Act. 
61 See section 637(1)(f) of SPA and section 99BRCK(1)(f) of the SEQ Water Act. 
62 See section 657 of SPA and section 99BRDC of the SEQ Water Act. 
63 See section 654 of SPA and section 99BRCY of SEQ Water Act. 
64 See section 655(1) and (2) of SPA and section 99BRCZ(1) and (2) of SEQ Water Act. 
65 See section 666 of SPA. 
66 See section 669 of SPA. 
67 See section 627 of SPA. 
68 See section 677 of SPA and section 99BRDP of SEQ Water Act. 
69 See section 671 of SPA and section 99BRDL of SEQ Water Act. 
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Some of the key changes are as follows: 

 State Planning Regulatory Provision (adopted charges) – The matters provided for in a SPRP (adopted 
charges) have been incorporated into Part 6 (Infrastructure) and Schedule 26 (Maximum for adopted charges) 
of the Draft Planning Regulation in recognition of the removal of state planning regulatory provisions.  

 Definitions – The definition of the PIA has been amended with the term "non-rural purposes" replaced with the 
following:70 

- Residential purposes, other than rural residential purposes; 

- Industrial, retail or commercial purposes; 

- Community or government purposes related to a purpose stated above.  

 Terminology – Key changes in terminology include the following:71  

- Additional demand is now referred to as extra demand.  

- Additional payment condition is now referred to as an extra payment condition.  

- Additional trunk infrastructure cost is now referred to as an extra trunk infrastructure cost.  

- Submissions in the context of seeking a new infrastructure charges notice during the relevant appeal 
period, are now referred to as representations.  

- Obligations in the context of an infrastructure agreement, are now referred to as responsibilities; the 
reason for which is not readily apparent given that the concepts of "rights, interests and obligations" are 
terms readily recognised by contract law. 

 Maximum adopted charge – The maximum adopted charge prescribed in a regulation automatically increases 
each year by the sum of the 3-yearly moving average quarterly percentage increase in the PPI for each 
financial quarter since the prescribed amount was last prescribed or amended.72 

 Head of power for necessary infrastructure condition for LGIP identified infrastructure – Unlike the current 
capped framework which requires both LGIP identified and LGIP unidentified infrastructure to be "necessary 
to service" the subject premises, under the future capped framework LGIP identified infrastructure may be 
required "whether or not the infrastructure is necessary to service the subject premises" if "the trunk 
infrastructure is or will be located on the premises"73. 

 Relevant and reasonable requirement – Unlike the current capped framework under which the infrastructure 
the subject of a necessary infrastructure condition is required to be "necessary to service the subject 
premises", this requirement has been removed from the future capped framework.74 

 Conversion application – A conversion application is now required to be made within 1 year after the 
development approval starts to have effect.75 

Improvements to the current capped framework 

The previous, current and future capped frameworks, whilst providing certainty to development proponents, have 
had significant public policy implications in terms of a lack of integration, inequity and economic inefficiency and 
should be the subject of a significant policy review process to address these matters whilst maintaining certainty 
for development proponents.76 

However in the absence of a more fundamental review of the capped framework, the following suggestions are 
made to improve the operation of the capped framework: 

 Infrastructure charges as a tax or user charge – The previous, current and future capped frameworks have 
been characterised by some commentators as establishing a tax regime as opposed to a user charges 
regime. In our opinion, an infrastructure charge is not a tax but rather a user charge to which a cap has been 
applied since 2011. The current uncertainty could be resolved by a legislative or policy amendment to the 
effect that the capped framework is not a tax regime and is otherwise subject to an apportionment principle 
such that the infrastructure charge is to bear some relationship to the usage of the trunk infrastructure to which 
the infrastructure charge relates. 

                                                   
70 See Schedule 2 of the Planning Act; cf. section 627 of SPA. 
71  See Chapter 4 of the Planning Act; cf. Chapter 8 of SPA. 
72  See section 112 of the Planning Act; cf. sections 629(2), (3) and (5) of SPA. 
73 See section 645(1) of SPA; cf section 127 of the Planning Act. 
74  See section 648(1) of SPA; cf section 128(4) of the Planning Act. 
75 See section 139 of the Planning Act; cf. section 659 of SPA and section 99BRDE of SEQ Water Act. 
76  See Ian Wright The Importance of the Planning and Funding of Development Infrastructure to Queensland's Economic 

Model, Legal Knowledge Matters July 2014 to June 2015, Colin Biggers & Paisley. 
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In this context it is relevant to note that an infrastructure charge which is levied on development can be 
judicially reviewed where a local government's decision is so unreasonable that no reasonable local 
government could have levied the infrastructure charge.77 This may occur in particular circumstances, for 
instance where the infrastructure charge is for planned infrastructure which does not benefit the development 
(such as unserviced premises) or the infrastructure charge has no relationship to the development's projected 
usage of the planned infrastructure (such as where some rural local governments have applied infrastructure 
charges for intensive industries such as poultry farms to effectively prevent their development). 

 Additional demand – In order to minimise the administrative burden for local governments, the provisions 
under section 636(2)(c) of the SPA relating to "other development" could be amended to exclude the demand 
generated by exempt or self-assessable development for the purpose of levying levied charges. 

 Establishment cost – The references to the cost of the infrastructure in sections 633 and 649 of the SPA 
should be amended to the establishment cost of the infrastructure given the following: 

- the offset or refund is determined by reference to the establishment cost of the infrastructure when the 
details of the offset or refund are included in an ICN; 

- where requested by an applicant, the establishment cost is to be recalculated by the local government 
using the methodology stated in the charges resolution. 

 Adopted Conversion criteria – The LGIP guideline should identify the underlying principles of the default 
conversion criteria in respect of which the conversion criteria included in a charges resolution must be 
consistent. This will avoid local authorities and development proponents having to discern these principles 
until they are determined by the Planning and Environment Court. 

 Definition of establishment cost – The definition of establishment cost should be amended to reference the 
schedules of works in an LGIP given that it is likely to be the only information available to a local government 
when an ICN is being prepared. 

Conclusions 

Key elements of the capped infrastructure planning and charging framework 

A summary of the key elements of the infrastructure planning and charging framework between the previous 
capped framework, current capped framework and the future capped framework is provided in Table 1. 

The current capped framework and future capped framework are materially similar to the previous capped 
framework other than for the following: 

 Additional demand – A levied charge must exclude demand generated from an existing lawful use, a previous 
lawful use or other development which may be lawfully carried out without a development permit. 

 LGIP unidentified infrastructure – A necessary infrastructure condition may be imposed requiring development 

infrastructure which is not identified in an LGIP in specified circumstances. Development infrastructure the 
subject of the necessary infrastructure condition is trunk infrastructure and the provision of the infrastructure 
may give rise to an entitlement to an offset or refund. 

 Conversion of non-trunk infrastructure – Non-trunk infrastructure may be converted to trunk infrastructure. If 

converted, the non-trunk infrastructure becomes trunk infrastructure and the provision of the infrastructure 
may give rise to an entitlement to an offset or refund. 

 Identified offsets and refunds – A local government must identify an offset and refund in an ICN unless this 
requirement is waived by the recipient of the ICN. 

 Recalculation of the establishment cost of infrastructure – A local government when requested by an 
applicant, must recalculate the establishment cost of trunk infrastructure in accordance with the methodology 
in its charges resolution. 

Effects of the capped infrastructure planning and charging framework 

The current capped framework and future capped framework provides certainty for development proponents, 
reduces the cost of the administration of an offset and refund for development proponents and on balance is less 
costly to administer than the previous capped framework. 

However, the previous capped framework, current capped framework and future capped framework impose the 
following significant additional financial costs on local governments: 

 Administrative costs – The cost of the determination of ICNs, recalculation requests, conversion applications 
and appeals; albeit these costs can be recovered to some extent by a local government through a review of its 
cost-recovery fee schedule. 

                                                   
77  See section 478 of SPA and section 99BRBO of SEQ Water Act. 
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 Reduced levied charges – The cost of the reduction of levied charges from higher offset and refund values; 
has been estimated by the LGAQ as being in the vicinity of $480 million annually.78 

 Inefficient settlement patterns – Capped charges do not provide a price signal as to location with the effect 
that inefficient settlement patterns are encouraged at unquantified costs of likely social inequity and economic 
inefficiency. 

The short term benefits of the capped framework in terms of increased certainty do not outweigh the medium to 
long term costs such that there will inevitably be a need for fundamental reform of the capped framework. 

 

                                                   
78  Local Government Association of Queensland Ltd (2013) Discussion Paper: Infrastructure planning and charging framework 

review, Submission, August 2013, page 10. 
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Table 1 Table of summary of key elements of infrastructure planning and charging frameworks 

Items 
Previous capped 

framework (before 
4 July 2014) 

Current capped 
framework (after 4 July 

2014) 

Future capped 
framework (under 

Planning Act) 

Development infrastructure 

Trunk infrastructure Includes infrastructure 
identified in the PIP or the 

adopted infrastructure 
charges resolution or 

infrastructure other than 
infrastructure for which a 

condition has been 
imposed under section 
626A of 28 May SPA 

Includes infrastructure 
identified in the LGIP, 

infrastructure that 
becomes trunk 

infrastructure because of 
a conversion application 

and infrastructure required 
to be provided under a 
condition under section 

647(2) of SPA 

Includes infrastructure 
identified in the LGIP, 

infrastructure that 
becomes trunk 

infrastructure because 
of a conversion 
application and 

infrastructure required 
to be provided under a 
condition under section 
127(3) of Planning Act 

Non-trunk infrastructure Development 
infrastructure which is not 

trunk infrastructure 

Development 
infrastructure which is not 

trunk infrastructure 

Development 
infrastructure which is 
not trunk infrastructure 

Infrastructure planning and charging instrument 

Infrastructure planning 
instrument 

PIP LGIP LGIP 

State charging instrument SPRP (adopted charges) 
dated July 2012 

SPRP (adopted charges) 
dated July 2012 or a 
replacement SPRP 
(adopted charges) 

Planning Regulation 
Part 6 and Schedule 26 

Local charging instrument Adopted infrastructure 
charges resolution 

Charges resolution Charges resolution 

Infrastructure charges and charges notice 

Infrastructure charges Adopted infrastructure 
charges 

Levied charges (for 
additional demand only) 

Levied charges (for 
additional demand only) 

Charges notice Adopted infrastructure 
charges notice 

Infrastructure charges 
notice 

Infrastructure charges 
notice 

Conditioning powers  

Trunk infrastructure if 
identified in PIP or LGIP 

   

Different trunk 
infrastructure if identified 
in PIP or LGIP 

   

Development 
infrastructure not identified 
in PIP or LGIP but which 
is necessary to service the 
premises and services 
development consistent 
with the assumptions 
stated in LGIP 

–   

Non-trunk infrastructure    
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Items 
Previous capped 

framework (before 
4 July 2014) 

Current capped 
framework (after 4 July 

2014) 

Future capped 
framework (under 

Planning Act) 

Additional trunk 
infrastructure costs if 
completely or partly 
outside the PIA 

   

Additional trunk 
infrastructure costs if 
generated infrastructure 
demand is inconsistent 
with planning assumptions 
stated in PIP or LGIP 

 
(1) 

(1) 

Additional trunk 
infrastructure costs if 
development will require 
new trunk infrastructure 
earlier than when 
identified in LGIP 

   

Offset or refund, establishment cost and conversion 

Offset against 
infrastructure charges 

   

Refund 
(2)   

Establishment cost 
recalculation 

–   

Conversion application –  
(3) 

 

1 Applies if generated infrastructure demand is more than the assumptions about the type or scale of future development 
stated in LGIP. 

2 The refund is required to be on terms agreed with the infrastructure provider. 

3 Conversion application must be made within 1 year after the development approval starts to have effect but before 
construction of the non-trunk infrastructure starts.  
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Appeals of land valuation decisions are only 
concerned with the appropriate valuation of the 
subject site and cannot call into question all 
valuations within the site's area 
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This article discusses the decision of the Queensland Land Court in the matter of 
O'Connor v Valuer-General [2016] QLC 44 heard before WL Cochrane 

August 2016 

 

 

In brief 

The case of O'Connor v Valuer-General [2016] QLC 44 concerned an appeal commenced in the Land Court of 

Queensland by Daniel James O'Connor and Despina Maria O'Connor against the valuation by the Valuer-General 
of their property situated at 24 Rowallan Close at Westlake. 

Mr and Mrs O'Connor contended that the valuation of $520,000 for their property was excessive and that based 
on comparable sales, $450,000 was a more appropriate value. Their case was premised on restoring consistency 
and integrity for site values of residential properties in the Westlake area and in particular of their property. 

The court found that it did not have the statutory power to revalue the whole of the Westlake area and could only 
assess the correct valuation of the subject land. The court ultimately accepted the evidence of the Valuer-
General's valuer and decided not to change the original valuation, dismissing the appeal. 

Mr and Mrs O'Connor contended that the site value for their 
property was excessive 

Mr and Mrs O'Connor appealed the decision of the Valuer-General on the following grounds: 

 The excessive site value for the subject property and all other residential land in Westlake. 

 The failure to recognise the reflected factors from 2013 to 2014 of properly analysed vacant land sales in 
Westlake 

 The lack of evidence to support the wide variance in percentage increases applied to residential lands across 
the Centenary suburbs being a 15% to 40% increase in Westlake and 5% to 10% increases in other adjoining 
suburbs. 

Court reinforced the importance of sales evidence of comparable 
land in determining the appropriate value of land but noted the 
change in the evidentiary onus 

Despite the change in the valuation process brought about by the Land Valuation Act 2010, the court reinforced 
the established importance of comparable sales evidence in determining the appropriate value of land as 
observed in Steers v Valuer-General [2012] QLC 65. By reference to the decision of Lawson v Valuer-General 

[2012] QLC 27, the court confirmed that the principles for determination of the market value established by the 
High Court in Spencer v The Commonwealth (1907) 5 CLR 418 remain relevant. 

With respect to the changes to the valuation process introduced by the Land Valuation Act 2010, the court noted 
that the presumption of correctness in favour of the valuation has been removed and that Mr and Mrs O'Connor 
are limited to the matters stated in the notice of appeal and carry the onus of proving those grounds. 

Court found that it does not have a statutory power to order a 
revaluation of the Westlake area 

Mr and Mrs O'Connor's case as identified in the grounds of appeal was premised on restoring the consistency 
and integrity of site values for residential properties in the Westlake area. The court noted however that "the 
nomination of a matter as a ground of appeal does not automatically make it a valid or useful ground". 

The court found difficulty in Mr O'Connor's thesis in circumstances where it did not have the statutory power to 
order the Valuer-General to revalue the whole of Westlake. 
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The court referred to the decision of Farr v Valuer-General [2012] QLC 64, where His Honour Mr Isdale cited 
several decisions which make it clear that the question before the court is the correct valuation of the subject land, 
not the correct valuation of an area. The court further referred to the decision of Ladewig v Department of Natural 
Resources, Mines and Water [2007] QLC 47 for the principle that the court should not purport to conclude a view 

as to the value of any individual property to which an appeal has not been initiated. 

The court found that its focus in this case is on the value of the subject land only which is to be assessed by 
reference to sales at a relevant time of comparable land or of land which gives guidance as to the value of the 
subject land. 

Mr O'Connor acted as both the advocate for himself and his wife 
and also as his own "expert" valuer 

Mr O'Connor represented himself and his wife in the appeal. The court noted that despite Mr O'Connor's lack of 
legal qualifications, this did not preclude him from running his own case. However, Mr O'Connor, being a 
registered valuer in the employ of the Valuer-General, also sought to represent himself and his wife as an "expert" 
valuer in the appeal. 

The court cited the decision of Donald Neil Meiers and Florence Myrtle Meiers v Valuer-General [2012] QLC 19, 
which in a similar set of circumstances referred to the case of P and R Cupo v Department of Natural Resources 
and Water [2009] QLC 33. In Cupo, His Honour Member Jones observed that "an advocate's role is to persuade 
the Court to adopt his clients' case and reject the case for the opposition. On the other hand the role of an expert 
witness is to assist the Court by giving honest and objective evidence". 

The decision of Cupo went on to refer to Pratt v Department of Natural Resources and Water [2008] QLC 63 
where the President said: 

an interest or perceived interest in the outcome of litigation does not constitute a justification for 
the exclusion of expert evidence. It is simply a matter which goes to the weight of that evidence. 
Therefore even though Mr Whip's evidence was tainted, it was admitted. However, any 
argumentative or adversarial statements were excluded from consideration. Furthermore, where 
there was a conflict between Mr Whip's evidence and that of the Department's valuer, little or no 
weight was attributed to Mr Whip's evidence unless it was corroborated from another source, or 
unless the Department's valuer was demonstrably wrong. 

The court adopted the approach from Pratt and found that whilst Mr Connor's evidence was admissible, it was 

inevitably tainted due to his advocatory role and was unable to give his evidence the same weight as that of the 
valuer for the Valuer-General. 

Court considered the evidence of both experts of comparable sales 
but ultimately decided not to change the valuation 

Mr O'Connor and the valuer for the Valuer-General both agreed on three relevant bona fide sales of vacant land 
in the suburb of Westlake. Mr Connor's approach was based on a direct comparison of vacant or lightly improved 
land sales in comparable locations with adjustments made for points of difference. 

The first relevant site was sold in July 2013 for $575,000 and was identified by Mr O'Connor as being superior in 
size, outlook, elevation and ambience. The valuer for the Valuer-General, however identified that whilst the 
property is larger, more elevated and enjoys filtered views of the Brisbane River, it is subject to heavier traffic than 
the subject land, is identified in the BCC Flood Wise Report and lacks the appeal of a quiet cul-de-sac. 

The second relevant site was sold in July 2014 for $608,888. Mr O'Connor identified the site as being vastly 
superior with a significantly larger area and "panoramic Brisbane River vista like views". The valuer for the Valuer-

General, whilst acknowledging that the property was superior to the subject land due to its size, views and the 
shared boundary with the parkland, emphasised that the land is wholly within the BCC River Flood Planning 
Overlays and was entirely covered by water in the January 2011 flood event. 

The third relevant site was sold in February 2014 for $480,000. In 2013, the site was valued at $415,000. Both 
Mr O'Connor and the valuer for the Valuer-General agreed that this site value was too low and that a more 
appropriate value is $430,000 and $450,000 respectively. However, a recent valuation of October 2015 identifies 
the site as being $450,000. The valuer for the Valuer-General identified that the site lacks the appeal of a quiet 
cul-de-sac and is surrounded by smaller lot houses of a less impressive standard than those surrounding the 
subject land. 

In making its decision, the court noted a number of decisions which observed the imprecise and uncertain nature 
of valuations. The court ultimately preferred the evidence and conclusions of the valuer for the Valuer-General 
and decided not to change the valuation of Mr and Mrs O'Connor's property. 
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This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of University of Queensland v Brisbane City Council & CBUS Property Brisbane 
Pty Ltd [2016] QPEC 35 heard before Everson DCJ 

August 2016 

 

 

In brief 

The case of University of Queensland v Brisbane City Council & CBUS Property Brisbane Pty Ltd [2016] QPEC 

35 concerned an originating application made by the University of Queensland seeking declarations and 
consequential relief in the Planning and Environment Court in respect of two decisions of Mr Leeds, a delegate of 
the Brisbane City Council. The first decision was to approve a development application made by CBUS Property 
Brisbane for a development permit for a material change of use for multiple dwellings (264 units) and centre 
activities (retail and food and drink outlet) on a site located at 443 Queen Street, Brisbane and the second 
decision was an associated but separate decision to approve the transfer of transferable site area requested by 
CBUS. 

The university identified six grounds for challenging the validity of the delegate's decisions being that the 
development was wrongly treated as requiring code assessment, that the delegate had no power to make the 
second decision under the relevant delegation, that both the development application and the transfer request 
were not properly assessed and that both of the delegate's decisions were unreasonable. 

The court, after considering the relevant provisions of the Brisbane City Plan 2014 and the actions of the 

delegate, found that the proposed development was correctly subject to code assessment, dismissed each of the 
other grounds raised by the university and ultimately dismissed the originating application. 

Court considered whether development application was wrongly 
treated as requiring code assessment 

When the development application was originally submitted to the council, the delegate reviewed the gross floor 
area (GFA) calculations submitted with the application and formed the view that the proposed development would 
require impact assessment. On this basis, the delegate issued a notice stating that the development application 
was not properly made as it did not identify the level of assessment as impact assessment. 

In response to this notice, the development application was changed to nominate 300m2 of transferable site area 
(TSA) to be transferred to the site of the proposed development. Transferable site area is a form of transferable 
development right under the City Centre neighbourhood plan code of the Brisbane City Plan 2014 that may, 
subject to certain requirements and the council's approval, be transferred from specific heritage place sites to 
another site for the purpose of calculating the extent of development that may be carried out on the other site. 

The delegate was "of the opinion that the inclusion of the TSA was such that the development application was 
then code assessable" (at [7]). However, the university submitted that the proposed development should have 
been subject to impact assessment. In this context, the court was required to determine whether (at [10]): 

 the GFA of the proposed development above the maximum podium height was greater than the maximum 
allowable GFA specified in the relevant neighbourhood plan of the Brisbane City Plan 2014; and 

 the use, being Multiple dwelling, was located in a portion of the building below maximum podium height. 

If either of these questions was answered in the affirmative the proposed development would have required 
impact assessment. 

Court found that the proposed development complied with relevant 
GFA limits 

There were two areas of contention surrounding the calculation of the GFA each of which would have a significant 
impact on the quantum of the maximum allowable GFA above the maximum podium height. Subject to the court's 
findings on these contentions and the allocation of the transferable site area, the maximum allowable GFA above 
the maximum podium height could be as low as 20,407m2 or as high as 44,995m2. 
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The first area of contention was whether the area of the lowest level of car parking, Carpark Level 1, was to be 
included in calculating the maximum allowable GFA. Due to the slope of the site, only 150m2 of the 1,629m2 of 
Carpark Level 1 was above the maximum podium height, being the height relevant to determining this level's 
inclusion in the GFA calculation, and consequentially the university sought to rely on a volumetric calculation of 
the GFA of this level in calculating the maximum allowable GFA. 

Considering the relevant provisions of the Brisbane City Plan 2014 the court found (at [19]): 

The approach of the applicant [the university], that the extent of Carpark Level 1 above maximum 
podium height should be calculated volumetrically, does not accord with the wording of the 
relevant provisions quoted above. The wording is clear that only the horizontal plane is relevant. 

The second area of contention concerned the figure for "city site cover" which was 0.55074866 and used in 
calculating the maximum allowable GFA. The "development ratio", another figure used in the calculation of the of 
the maximum allowable GFA, was to be determined differently depending on whether the city site cover was 
between "0.45 and 0.55" or "0.56 or more". Despite the university's submission that the city site cover should be 
rounded to 0.56 as there was a gap in the relevant provisions, in that they did not provide for circumstances 
where the city site cover was between 0.55 and 0.56, the court found that the city site cover expressed to two 
decimal places fell within the 0.45 to 0.55 range. 

The court's findings on these two points meant that from the perspective of GFA both the original development 
application, which did not include the transfer of transferable site area and the changed development application 
were in fact code assessable. 

Court found that the multiple dwelling use was not located below 
the maximum podium height 

Carpark Level 1 was below the maximum podium height and, by virtue of the tables of assessment, if these car 
parks were part of the multiple dwelling use, the proposed development would require impact assessment. 

Under schedule 3 of the Sustainable Planning Act 2009 the definition of use "includes any use incidental to and 
necessarily associated with the use of the premises". The development application and decision notice made it 

clear that the car parks were intended for the exclusive use of the residents of the multiple dwelling and not the 
retail component of the proposed development. 

To give effect to the provisions of the City Centre neighbourhood plan, the court found it was necessary to 
exclude car parking from the multiple dwelling use. On this basis, the court found that "City Plan 2014 read as a 
whole demonstrates that car parking is not considered to be part of a Multiple dwelling use in the CCNP [City 
Centre neighbourhood plan] area." However, the court noted that a different conclusion could be reached in a 
different context, such as under a different planning scheme. 

Consequentially the development application was not wrongly treated as requiring code assessment. 

Court found that transfer request and development application were 
properly assessed, that the delegate had power to determine the 
transfer request and that the decisions were not unreasonable 

In respect of the remaining grounds raised by the university, the court found that: 

 the delegate had the power to assess and determine the transfer request (at [32]); 

 the delegate had properly assessed the transfer request and the development application (at [36] and [51]); 

 the delegate's decisions were not unreasonable in the Wednesbury sense (at [40] and [52]). 

Consequentially, the university did not establish an error that would enable the court to set aside the decision on 
the proposed development. 
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In brief 

The case of MTAA Superannuation Fund (Flagstone Creek and Spring Mountain Park) Property Pty Limited v 
Logan City Council & Hope Island Consortium Pty Ltd [2016] QPEC 34 concerned an appeal in the Planning and 

Environment Court by MTAA Superannuation Fund against the decision of the council to approve a development 
application for a material change of use – shopping centre (expansion) over land at Bushman Drive, Jimboomba, 
which was relevantly partly freehold land and land owned by a body corporate. 

MTAA Superannuation Fund made an application to the court requesting that it determine the following 
preliminary legal issues prior to the merits hearing progressing to a hearing and determination by the court: 

 whether the development application failed to include the consent of the owners of the land; 

 whether the development application properly identified all aspects of the proposed development; 

 whether the assessment of the development application was futile. 

The preliminary legal issues raised by MTAA Superannuation Fund involved matters of planning and property law. 

The court found that the consent of the owners of the land was 
properly provided by Hope Island Consortium 

MTAA Superannuation Fund contended the following: 

 Hope Island Consortium did not obtain the consent of the body corporate to the making of the development 
application, as: 

- such consent would be required to be given by way of a resolution of the members of the body corporate 
without dissent, as the decision to consent to the making of the development application was a restricted 
issue under section 100(2) of the Body Corporate and Community Management Act 1997 (BCCMA) and 
18(1) of the Body Corporate and Community Management (Commercial Module) Regulation 2008 as it 

would change the rights, privileges or obligations of the owners of the lots included in the community titles 
scheme; and 

- MTAA Superannuation Fund was a member of the body corporate and did not provide its consent (first 
issue). 

 The proposed consent of the body corporate was the only consent to the making of the development 
application over the body corporate land and not the adjoining land (second issue). 

In relation to the first issue, Hope Island Consortium contended that the decision of the body corporate to consent 
to the making of the development application was not a decision on a restricted issue. In this regard, Hope Island 
Consortium sought to rely on the case of Rakaia Pty Ltd v Body Corporate for "Inn Cairns" Community Tittles 
Scheme 16010 [2012] QCA 306, in which the Court of Appeal was required to determine whether or not a 
resolution of the committee to approve a lot owner to make a development application to the Cairns Regional 
Council to convert its lot and car park (which was located on common property) from holiday accommodation to a 
multiple dwelling unit was a decision on a restricted issue. The court held that the meaning "decision to change" 
should be given an ordinary meaning and accordingly held that the resolution passed by the body corporate did 
not effectuate a change to anything. Rather, the decision was only to consent to the making of the development 
application. 

The court relied on the case of Rakaia in determining that the consent of the body corporate was not a decision 
on a restricted issue. 
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In relation to the second issue, the court noted that a broad approach is to be taken in considering the obligation 
to provide the consent of the owner of land. In this regard, the court noted that section 263(1) of the Sustainable 
Planning Act 2009 provided that the consent of the owner of the land the subject of the application was required 
for its making and there was no requirement that the consent of the owner of the land must make reference to 
land other than land the owner owned. 

The court was subsequently satisfied that the body corporate was not obliged to refer to the adjoining land in the 
consent it gave and the consent was sufficient and lawful. 

The court found that the development application did properly 
identify all aspects of the development 

MTAA Superannuation Fund contended that the development application was deficient as Hope Island 
Consortium did not identify or seek an approval for a development application for reconfiguring a lot. 

Over the course of the hearing, MTAA Superannuation could not point to any particular impediment to the 
assessment of the development application in the absence of a development application for a reconfiguration of a 
lot. Accordingly, the court considered that MTAA Superannuation Fund had abandoned this point and in the event 
that it did not, the court was of the view that there was no merit in this point. 

The court found that the assessment of the development 
application was not futile 

MTAA Superannuation Fund contended that the assessment of the development application was futile as: 

 in order for an approval of the development application to be implemented, it would require the passing of a 
resolution of the members of the body corporate without dissent; 

 MTAA Superannuation Fund was a member of the body corporate and would not provide its consent. 

Hope Island Consortium contended that despite MTAA Superannuation Fund not providing its consent, the 
assessment of the development application was not futile as Hope Island Consortium was able to refer the matter 
to an adjudicator under the BCCMA and following that the court, both of whom have broad powers to resolve such 
a dispute. 

The court found comfort in the case of Albrecht v Ainsworth & Ors [2015] QCA 220 which dealt with a similar 

issue and was consequently not persuaded by MTAA Superannuation Fund and found that the assessment of the 
development application was not futile. 
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In brief 

The case of Body Corporate for Surfers International Community Titles Scheme 12247 & Anor v Gold Coast City 
Council & Anor [2016] QPEC 29 concerned a development approval for a material change of use for 639 
apartments, café, shop, restaurant and tourist shop at 3 Trickett Street, Surfers Paradise. The body corporate of 
the adjoining property and its Chairman Mr Tony Roberts applied to the Planning and Environment Court to have 
the council's decision set aside on the basis that it was invalid and of no effect. 

The court found that in accordance with the Surfers Paradise Local Area Plan, the council's jurisdiction to 
determine the application through code assessment hinged on whether the building’s podium contained 
apartments. If an apartment were found to be located within the podium under the Local Area Plan, the 
development application was required to be subject to impact assessment. 

The court found that the building’s podium comprised four levels and that the correct application of the Gold Coast 
Planning Scheme 2003 was that recreational facilities contained in the podium's fourth level were included in the 
defined use of apartment. 

The court held that council's decision to subject the application to code assessment amounted to a mistaken 
jurisdictional fact. As a consequence, the council had fallen into jurisdictional error. The court found that the 
council's jurisdiction to treat the application as code assessable was never enlivened. On this basis, the court 
declared council's decision a nullity and ordered that it be set aside. 

To determine the correct level of assessment the court firstly 
defined what a podium is and concluded that the development 
accommodated four levels 

The council submitted that as the term podium was not defined under the Gold Coast Planning Scheme 2003 its 
meaning should be determined by the court. The court considered the meaning and nature of the term generally 
with reference to the following definitions set out within the Macquarie and Oxford English Dictionaries: 

 A continuous projecting base of a building forming a front of the basement of the foundation behind it 

 A low continuous structure serving a base or terrace wall 

 A projecting lower structure around the base of a tower block 

To complicate matters, the court highlighted that the development application contained contradictory descriptions 
of the podium's size. The town planning report described a three-storey podium, while architectural plans and 
responses to the council's codes stated the development incorporated a four-storey podium. In an attempt to 
resolve the issue, the court heard expert evidence from both parties. 

Experts for the body corporate considered the podium to comprise four levels on the basis that the levels in 
question had a far greater site coverage and bulk than the building’s tower component. Experts for council and 
the developer Forise Investments argued that recreational uses on level four were not a continuation of the 
podium but rather private ancillary facilities exclusively dedicated to the apartments. 

The court noted that the expert evidence provided was divergent and of little use. After reviewing wording 
contained in the application's architectural plans, the court was satisfied that the building's podium accommodated 
four storeys. The court noted that such an interpretation was consistent with definitions of a podium under both 
the Macquarie and Oxford English Dictionaries. 
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Despite level four being limited to recreational facilities, including a 
spa, sauna and pool, the court was satisfied that such uses fell 
within the definition of apartment under the Gold Coast Planning 
Scheme 2003 

The council and the developer argued that uses within level four were inconsistent with the definition of apartment 
under the planning scheme. The body corporate relied on Walker v Noosa Shire Council [1985] 1 Qd R 387 to 
argue that level four could not be considered independently if it had no severable purpose other than servicing the 
apartments above. 

The court relevantly considered the decision in Foodbarn Pty Ltd v Solicitor-General (1975) 32 LGRA 157, which 

concluded that where part of a premises was used for a purpose which was subordinate to the purpose of another 
part, it was appropriate to disregard the former and adopt the dominant use to cover both. 

Ultimately, the court agreed with the body corporate's interpretation. The court determined that as the recreational 
uses were incidental and necessarily associated with the development's apartments, they fell under the same use 
definition. To support this conclusion, the court noted that level four was not publicly accessible and lacked any 
nexus to the lower three non-residential levels of the podium. 

Court found council's erroneous interpretation of level four's 
composition and use constituted a jurisdictional error that rendered 
the development approval invalid 

The court having determined that level four formed part of the development's podium and should have been 
categorised under the apartment use, then found that the development application should have been subjected to 
impact assessment rather than code assessment. 

The court cited the decision in Kirk v Industrial Court of NSW (2010) 239 CLR 531 to highlight that in its view a 
jurisdictional fact was one that was essential to the decision maker's power to decide the matter. The court found 
that failing to adopt the correct level of assessment amounted to a mistaken jurisdictional fact. As a consequence, 
the council's jurisdiction to determine the application was never enlivened and the development approval was 
therefore declared a nullity. 

Court found it inappropriate to waive council's non-compliance on 
the basis that the development's economic benefits failed to 
override the public's interest in community involvement 

The council requested that the court exercise its discretion under section 440 of the Sustainable Planning Act 
2009 to waive any non-compliance. It was put to the court that in accordance with the decision in Maryborough 
Investments Pty Ltd v Fraser Coast Regional Council [2010] QPEC 113, the court's discretion to do so was broad 

and untrammelled. 

The court noted that section 294 of the Sustainable Planning Act 2009 established that the purpose of public 
notification is to ensure individuals have the opportunity to make submissions and secure their future appeal 
rights. The court held that council's failure to subject the development to impact assessment was no mere 
technicality as it locked out interested submitters going to the heart of section 294. 

In the circumstances, the court found that the public's interest in supporting opportunities for community 
involvement in the decision making outweighed any economic benefits presented by the development. 
Accordingly, the court therefore elected not to waive council's indiscretion. 
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In brief 

The case of Telstra Corporation Ltd v Brisbane City Council & Ors [2016] QPEC 37 concerned an application in 

pending proceedings in the Planning and Environment Court. The applicant sought orders that Telstra's 
development application for a development permit for a material change of use for a telecommunications facility at 
Paddington "was not publicly notified in a manner so as to comply with the Sustainable Planning Act 2009." 

Telstra had appealed to the court against the Brisbane City Council's decision to refuse the development 
application, which had proposed the demolition of an existing telecommunications monopole at 4 Hayward Street 
and a new, taller monopole being developed at 297A Given Terrace. The application in pending proceedings was 
supported by two other parties. 

The court found that there had been non-compliance with the public notification requirements of the SPA, in 
relation to the description of the relevant land in the approved forms, but excused the non-compliance and 
ordered that the appeal proceed. 

Court found placing public notices on different street frontages on 
different days not inconsistent with the public notification 
requirements of the SPA 

Under section 297(1) of the SPA, the applicant for a development application would be required to give public 
notification as follows: 

 publish a notice at least once in a newspaper circulating generally in the locality of the land; 

 place a notice on the land in the way prescribed under a regulation; and 

 give a notice to the owners of all land adjoining the land the subject of the development application. 

The applicant raised an issue that the public notices placed on the Hayward Street and Given Terrace frontages 
were erected on different days and that this conflicted with other evidence in the proceedings that stated they had 
been erected on the same day. 

After considering the evidence, the court found that the two public notices had been placed on different but 
consecutive days. However, the court found that this did not result in public notification being inconsistent with 
section 299(3) of the SPA, which relevantly required that all of the public notification actions be completed within 5 
business days of the first action. The court also found that there had been no resulting curtailment of the 15 
business day notice period required under section 298(1) of the SPA, which commenced the day after the last 
public notice had been placed on the Given Terrace frontage. 

The applicant also raised a complaint that the notices sent to residents under section 297(1)(c) of the SPA were 
posted during the school and university holiday period during which "it is reasonable that many residents were 
absent from their homes". The court found no basis for non-compliance with the notification requirements under 
the SPA, as the only limitation placed on the notification period under the SPA was that the notification period 
must not include any business day from 20 December in one year to 5 January in the following year. The 
notification period in this case ran from 18 June to 9 July 2015. 

Court found public notices clearly invited people to "have your say" 
and make written submissions 

The applicant further argued that there were errors in the public notices as the descriptions of the heights of both 
the existing and proposed towers were inaccurate. The notice described the existing tower was 15 metres high, 
but the information supporting the development application showed the tower was 16.7 metres high, and other 
drawings indicated the tower was either 14.6 metres or 14.1 metres high. The notice showed the proposed 
monopole to be 21 metres high, whereas it was proposed to be 21.3 metres high. 
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The court observed that what would be required to be included in the notice was a short hand description of the 
proposed development. The court found that it was plain from the notice that there was an increase in height 
proposed, and there had not been any non-compliance with the public notification requirements. 

A further argument was put forward by the applicant and other party that the inclusion of only one street address 
would suggest to people that only an increase in height of the existing monopole was proposed, in relation to 
which they would have no right of comment. The court did not accept this argument as the notices clearly invited 
people to "have your say" and make written submissions. The court also observed that was it not the job of the 
public notices to detail the proposed development. 

Court found non-compliance with the requirements of the SPA in 
relation to the description of the land in the approved forms for 
public notification 

The applicant argued that the public notices only included 297A Given Terrace as the street address for the 
proposal, and not 4 Hayward Street which gave rise to a non-compliance with the public notification requirements 
under the SPA. 

The court considered section 299(1) of the SPA, which relevantly provided that the notices under section 297(1) 
must be in the approved form. The approved form, made under section 760(1)(c) of the SPA, was in appendix 2 
of the Guide on public notification of certain development applications. The approved form made provision for the 
identification of the land the subject of the proposed development by reference to the street address and the real 
property description. 

The court also considered section 48A(2)(b) of the Acts Interpretation Act 1954, which relevantly provided that, if 
an approved form required specified information to be included in the form, the form would not be properly 
completed unless the requirement was complied with. The court found that section 48A(2)(b) applied to approved 
forms for the purposes of section 297 of the SPA, as the forms required specified information, including the street 
address and real property description of the relevant land. Accordingly, the court found there had been non-
compliance with the requirements of the SPA in relation to the description of the relevant land in the approved 
forms. 

Court excused non-compliance with the public notification 
requirements of the SPA 

The court went on to consider the effect of the non-compliance and whether it was appropriate to exercise its 
powers under section 440 of the SPA and excuse the non-compliance. In doing so, the court had regard to the 
purpose of public notification, which was to: 

alert members of the public with an interest in the land, or the general area, to the overall nature 
of the proposed development, the land affected, how to inform themselves about the detail of 
what is proposed, and the time in which they can make a submission if they wish to. 

Telstra gave evidence that the reason that only 297A Given Terrace was included on the public notices was that 
the council's property details database, known as PD Online, did not recognise 4 Hayward Street as an address 
prior to the notification stage, and that both of the relevant lots were described in the database as 297A Given 
Terrace. There was a further problem with PD Online, which apparently would not recognise 297A Given Terrace. 

The applicants argued that people would be expected to use the street address to find out about the proposal. 
Telstra and the council both responded by arguing that, despite the "database glitch" people could access the 
relevant information using the application number or the real property description. One of the applicants 
responded that people would have to go past the signs to see this information. 

The court found that it was appropriate to excuse the non-compliance under section 440 of the SPA for the 
following reasons: 

 the notices included sufficient information to identify the land affected by the proposed development to enable 
an interested person to access further detailed information; 

 it was reasonable to expect a person to read and take note of the information on a public notice; 

 the omission of 4 Hayward Street in the notice was not done deliberately; 

 a person who was sufficiently interested in the proposed development would look up PD Online, and where 
the person failed to get the relevant information, could reasonably be expected to make further efforts to get 
the relevant information, such as contacting Telstra or the council; 

 notwithstanding the issues with PD Online, there were 427 properly made submissions, about 62 co-
respondents and no evidence of anyone being denied an opportunity to make a submission. 

The court made an order, under section 440 of the SPA that the appeal proceed, notwithstanding any non-
compliance with the requirements for public notification. 
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The significance of the demolition of a pre-1946 
dwelling is dependent on the extent of the loss of 
traditional character 

Ian Wright | Ronald Yuen | Nina Crew 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Kanesamoorthy & Anor v Brisbane City Council [2016] QPEC 42 heard before 
Searles DCJ 

September 2016 

 

 

In brief 

The case of Kanesamoorthy & Anor v Brisbane City Council [2016] QPEC 42 concerned an appeal commenced 

in the Planning and Environment court by Dushyandan Kanesamoorthy and Harjasleen Singh against the 
Brisbane City Council's decision to refuse a development application for a preliminary approval to carry out 
building work for the demolition of a pre-1946 house located at 80 Kent Street, Hamilton. 

The council refused the development application on the basis that the proposed demolition of the dwelling was in 
conflict with the provisions of the Traditional building character (demolition) overlay code. 

The court, after considering the relevant provisions of the demolition overlay code, found that the proposed 
demolition did not "satisfy Acceptable Outcome AO5(d), Acceptable Outcome AO5(c) or Performance Outcome 
PO5(c). It follows that the dwelling should be protected as envisaged by Overall Outcomes 2(a) and 2(d) of the 
Purpose of the Code" and dismissed the appeal. 

The applicants submitted that the proposed demolition should not 
have been refused by the council 

The applicants appealed the council's decision to refuse the development application on the following grounds: 

 The traditional character of Kent Street was highly eroded and therefore the proposed demolition of the 
dwelling would not result in a significant loss of traditional character. 

 Given the number of modern multi-unit dwellings mixed in with pre-1946 dwellings, Kent Street lacked 
traditional character. 

 The visual character of Kent Street was influenced by the number of modern multi-unit dwellings rather than 
the pre-1946 dwellings and the dwelling itself was not important to the post-1946 character of Kent Street. 

The demolition overlay code imposed alternatives rather than 
cumulative requirements in considering whether the proposed 
demolition of a dwelling was in conflict with the code 

The council and the applicants agreed that OO2(a), OO2(d), PO5(c), AO5(c) and AO5(d) of the demolition overlay 
code required consideration. 

The court noted that under the Brisbane City Plan 2014, if the proposed demolition complied with any of the 
Performance Outcomes or Acceptable Outcomes then the proposed development would be said to comply with 
the purpose and overall outcomes of the demolition overlay code. 

Court found that Kent Street was of a mixed character and could 
not be said to be a street that had no traditional character 

The heritage expert of the applicants expressed the opinion that Kent Street did not have a traditional building 
character, but rather a modern character based on a numerical analysis of the number of post-1946 dwellings to 
pre-1946 dwellings. On the other hand, the heritage expert for the council regarded that Kent Street was mixed 
with both traditional and non-traditional characteristics. In council's heritage expert's view, Kent Street could not 
be described as not being of traditional character. 

The court determined that the lots located on Kent Street, whilst outside of the Traditional building character 
(demolition) overlay, contributed to the traditional character of the street and should be included in the numerical 
analysis. This provided a more balanced distribution between traditional and modern dwellings and the court 
found that Kent Street fell into the rare 'mixed character' street type. 
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The applicants raised concerns on whether Kent Street could be divided into segments, with each area exhibiting 
different characteristics. In Leach v Brisbane City Council [2011] QPELR 609 the court determined that the entire 
street must be identified as one particular type of character. The court found that a mixed character of both 
traditional and non-traditional dwellings still applied as a single character to the street and the proposed 
demolition did not satisfy AO5(d) of the demolition overlay code. 

Despite the alterations to the dwelling the court found that the 
proposed demolition would result in a significant meaningful loss 
of traditional character 

The applicants submitted that the quantum of loss to the traditional character was not significant given that parts 
of the dwelling had been visibly altered and the dwelling sat "within the lower acceptable range of the Codes 
meaning of traditional character". 

However, the applicants' heritage expert agreed that despite the unsympathetic alterations the dwelling still 
exhibited a traditional building character and accepted that the dwelling retained the traditional character features 
identified by the council's heritage expert. 

In Unterweger v Brisbane City Council [2012] QPLER 375, the court considered that whether alterations to a 
dwelling would deprive a building of its traditional character was a question of fact and degree. It was noted in 
Unterweger that it was "not necessary that the street or dwelling to be pristine, remarkable, unique or have 
architectural merit for demolition to be refused". 

The court found that despite the alterations, the dwelling still exhibited significant traditional building 
characteristics and for the purposes of AO5(c), the proposed demolition would "result in a significant and 
meaningful loss of traditional building character". 

Court found that the traditional character of the dwelling provided a 
positive visual contribution to Kent Street and PO5(c) was not 
satisfied 

In its consideration of PO5(c), the court by reference to Marriot v Brisbane City Council [2015] QPEC 45 noted 
that the term 'positively' was intended to mean a contribution which was favourable and added to the visual 
character of the street as opposed to being neutral or detracting from it. 

While the applicants' heritage expert expressed the view that an average person walking down Kent Street would 
not gain much satisfaction from the dwelling's traditional visual contribution to the post-1946 characteristics, the 
council's heritage expert gave evidence that the dwelling's "Interwar style traditional character" was a highly 
recognisable traditional form of Kent Street. 

The court accepted the evidence of the council's heritage expert and considered that the presence of the dwelling 
was a positive contribution to the traditional building characteristics of Kent Street which still displayed the 
characteristics established pre-1946. The court therefore determined that the proposed demolition of the dwelling 
did not satisfy PO5(c). 
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Court found that whilst there was a clear and 
demonstrable need for the proposed mosque, it was 
too big for the site and therefore insufficient on 
balance to justify approval 

Ian Wright | Ronald Yuen | Kathryn O'Hare 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Salsabil Charitable Organisation Pty Ltd v Gold Coast City Council & Anors 
[2016] QPEC 17 heard before Everson DCJ 

September 2016 

 

 

In brief 

The case of Salsabil Charitable Organisation Pty Ltd v Gold Coast City Council & Anors [2016] QPEC 17 
concerned an appeal in the Planning and Environment Court commenced by Salsabil Charitable Organisation Pty 
Ltd against the Gold Coast City Council's decision to refuse a development application for material change of use 
for a Place of Worship, specifically, a mosque on land situated at Currumbin Waters. 

Although there was a clear community need for the proposed development, the council refused the development 
application on the basis that it was in conflict with specific planning scheme provisions designed to protect the 
amenity of the surrounding industrial estate and adjoining residential estate from off-site car parking and overflow 
parking during peak worship hours. 

The court found that the development application was in conflict with both the Gold Coast Planning Scheme 2003 
and the City Plan 2016 and in the absence of sufficient grounds to justify an approval despite the conflict, the 
court dismissed the appeal. 

Due to the extent of the likely increase in the Islamic population, 
court found that there was a clear community need for the 
proposed mosque 

Salsabil, through its planning need expert, submitted that although a mosque at Worongary had been approved, it 
was only going to contribute a minor role in catering for the future growth of the Islamic population in terms of their 
need for another mosque. Accordingly, with the nearest mosque being 36.6 km of driving distance away from the 
subject site and a predicted annual growth of 8.8% in the Islamic population, the establishment of the proposed 
mosque would meet a clear community need. 

Through their social planner, the council disagreed, submitting that this need did not appear to be evident in the 
southern part of the Gold Coast area. However, each of the town planners acknowledged that there was a 
community need for the proposed mosque which led the court to accept the evidence of Salsabil's planning need 
expert that there was a clear community need for the proposed mosque. 

Court found the proposed mosque would create a massive demand 
for off-site car parking and the overflow parking would have a 
detrimental impact on the surrounding amenity 

The court then considered the issue of traffic and availability of parking. In the first joint report, the traffic expert for 
Salsabil concluded that there were alternative options available which, if implemented, would manage the parking 
demands without creating an adverse impact on the surrounding area. 

The traffic expert for the council disagreed with this conclusion and considered that the alternative options would 
have limited utility. The court preferred the evidence of the council's traffic expert and rejected the alternative 
options. 

In the second joint report, the experts reached an agreement in relation to the use of public transport and the 
demand for parking. However, this was overshadowed by Salsabil's traffic expert conducting their own surveys 
after the second joint expert report process had concluded. 

The court accepted the council's expert's criticism of these surveys as well as the limited statistical relevance they 
represented. 
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In addition to this, there was the consideration of a potential future development application which would result in 
the creation of between 40 and 47 extra parking spaces nearby. The court preferred the evidence of the council's 
traffic expert which specified that only 40 extra car parks would be provided for and nonetheless found that the 
overflow parking issue would remain having a detrimental impact on the surrounding amenity. 

Court considered the impacts of the proposed mosque based on 
the peak operation levels of the proposed use 

In considering the parking demands of the proposed mosque, the court considered it appropriate to evaluate the 
impact on traffic and parking based on the peak operation of the proposed use, that was, Friday worship times 
with a maximum occupancy of 650 people as provided by Salsabil. 

Accordingly, the court preferred the evidence of the council's traffic expert that with 650 worshippers during Friday 
prayers, the proposed mosque would require 201 on-street parking space, which included consideration of the 40 
car parks provided for under the potential future development application if approved by the council. 

In addition to this, the town planning experts for the council and the submitters considered the appropriateness of 
the proposed mosque and its "use related to its scale and consequential impacts". The experts concluded that 
due to the adverse impacts, the proposed mosque was not an appropriate use for the location and that the need 
should be met elsewhere. 

Although the proposed use was contemplated for the site, the 
predicted impacts of the proposed mosque were just too great 

The court then considered the nature and extent of the conflicts with the Gold Coast Planning Scheme 2003 and 
whether there were sufficient grounds to justify an approval despite the conflict. 

Although a Place of Worship was a use contemplated for the site, it was subject to impact assessment under the 
Gold Coast Planning Scheme 2003 which had a broad strategy of promoting business activity whilst protecting 

amenity. 

Salsabil submitted that the peak demand during Friday prayers would not impact the surrounding industrial area 
and neighbouring businesses as well as not creating any unacceptable noise or hard amenity impacts. However, 
the council argued the contrary which was accepted by the court. 

There was a clear and demonstrable planning and community need 
for the proposed mosque, however the court found that the 
proposed use was simply inappropriate for the site 

The court believed that "significant weight" should be given to the City Plan 2016 as it represented the latest 
planning intent of the council. In considering the conflicts, it was observed that the need to protect amenity in the 
City Plan 2016 was similar, if not greater, to that contained in the Gold Coast Planning Scheme 2003. As such the 
court determined that the conflicts concerning the off-site parking demand were even greater under the City Plan 
2016. 

The amenity impacts of the off-site parking arising from the proposed mosque were contrary to the reasonable 
expectations of nearby residents and surrounding businesses under both planning schemes. 

Accordingly, the court found that although there was a strong planning and community need for the proposed 
mosque, the impact of the extent of the off-site parking demand would result in "significant impacts on the amenity 
of both the industrial estate and the adjoining residential area". Therefore, the court concluded that the planning 

need for the proposed mosque was insufficient on balance to justify an approval of the proposed mosque despite 
these conflicts. 
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In brief – Following modification procedure will ensure proper 
jurisdiction is enlivened 

The Land and Environment Court's recent decision in the case of Fenwick v Woodside Properties Pty Ltd [2016] 

NSWLEC 104 demonstrates the critical importance of the requirement to publicly notify applications for consent, 
in particular section 96(2) modification applications (under the Environmental Planning and Assessment Act 
1979); and the court's approach to time limits for allowing judicial review proceedings. 

Jurisdictional error in earlier modifications renders later 
modifications invalid 

In this case, a developer sought to make three successive section 96(2) modifications to a condition of 
development consent authorising a subdivision of land for residential purposes. The condition imposed a 
requirement for a restriction on the form and scale of dwellings to be constructed on the land. The court found that 
the first two modifications sought had fallen into jurisdictional error because they were not publicly notified in 
accordance with clause 119(2) of the Environmental Planning and Assessment Regulation 2000 (in this case, the 
modifications were required to have been notified or advertised for a period not exceeding 14 days). 

The court determined that because the earlier modifications to the development consent contained a jurisdictional 
error (ie they failed to publicly notify the applications), later modifications to the earlier consent could also be 
invalidated. This was because, in approving the modification, the consent authority took into account an irrelevant 
consideration, namely the earlier modified development consent. 

Time limit extension allowed by Land and Environment Court 

The court also accepted the application to extend the time to commence proceedings. Ordinarily, the time limit is 
three months from the date of the decision. The factors relevant to the court's exercise of discretion in allowing the 
extension included: 

 the particular interest of the applicant, Ms Christine Fenwick, challenging the decision, in this case a local 
resident living on land adjacent to the development; 

 the time at which Ms Fenwick became, or should have with reasonable diligence become aware of the 
decision (which was not until the modification works had commenced on the site); 

 the respondents' lack of opposition to the application being made. 

Applicants and consent authorities should adhere to proper 
procedure in assessment of section 96 modifications 

It is important to note that in this case, the court specifically pointed out (at [21]) that the Planning Assessment 
Report for the final modification "made it abundantly clear… that it was, in several material respects, premised on 
[the earlier modifications of the development consent]." Achieving the threshold for establishing the existence of 
irrelevant considerations may not be as easily demonstrated in cases where a later modification does not so 
explicitly rely upon earlier jurisdictional errors. 

This case serves as a timely reminder for applicants and consent authorities to ensure that the proper legislative 
procedure in the assessment of section 96 modifications is followed so that jurisdiction is properly enlivened. 
Doing so can avoid significant cost and time implications. 
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Court awarded costs in favour of council to 
compensate council for costs incurred by it in the 
proceedings 

Ian Wright | Ronald Yuen | Nina Crew 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Gray v Gympie Regional Council [2016] QPEC 49 heard before Bowskill QC 
DCJ 

October 2016 

 

 

In brief 

The case of Gray v Gympie Regional Council [2016] QPEC 49 concerned an application under section 457 of the 
Sustainable Planning Act 2009 made in the Planning and Environment Court by the Gympie Regional Council 
against Deirdre Gray seeking an order that Ms Gray pay the council's costs of the proceeding. 

The court determined that it was appropriate to order costs in favour of the council from 24 June 2016 to 
compensate the council for wasted costs and expenses incurred by the council to comply with the court's 
directions, including engagement of experts. 

Council refused a development application to convert an existing 
dwelling house into a hardware and trade supplies store which led 
to a filing of the notice of appeal 

In 2015, Ms Gray made a development application to the council for approval for development which comprised of 
a material change of use to convert an existing dwelling house, within a residential living zone, into a "hardware 
and trade supplies store". The council refused the development application on 16 September 2016 on the basis 
that the proposed development was in conflict with the residential living zone and the strategic framework of the 
planning scheme. 

On 14 October 2015, Ms Gray appealed the council's decision by way of a notice of appeal based on the view 
formed by Ms Gray's town planner, acting as her agent, that she had reasonable prospects of success. 

Ms Gray's failure to notify the council of her intention to withdraw 
the appeal earlier led to the council taking steps and incurring 
costs to defend its position, despite Ms Gray being advised of the 
low prospects of success 

Ms Gray was invited to withdraw her appeal by the council in February 2016 on the basis that the appeal had little 
prospects of succeeding or the parties should engage in early mediation before substantive steps were taken. Ms 
Gray's agent refuted the council's position as to prospects but agreed that the dispute was largely about the 
sufficiency of grounds to support the development application despite conflicts with the planning scheme. On 
27 April 2016, the parties took part in a mediation conference, however, it did not resolve the matter. 

In May 2016, directions for the conduct of the appeal proposed by Ms Gray were made by the court. The council 
took steps in the proceedings to comply with the directions on 24 June 2016 and engaged and nominated a town 
planning expert, traffic expert and need expert for the appeal. Ms Gray, on the other hand, only engaged and 
nominated a town planning expert for the appeal. 

On 6 July 2016, Ms Gray received advice from her lawyer as to her prospects of success in the appeal which was 
less than 50%. Notwithstanding that, Ms Gray continued with the appeal and did not inform the council of her 
intention to discontinue the appeal. 

The council continued to take steps to resolve the appeal which included the council's town planning expert 
arranging to meet with Ms Gray's town planning expert on the 26 July 2016. However, this meeting was cancelled 
by Ms Gray's town planning expert at the last minute on the basis that the appeal may be withdrawn shortly. 

The council's experts continued to work up until 27 July 2016 when the council advised them to stop upon 
receiving a letter advising of Ms Gray's intention to discontinue the appeal. The council up until that date had 
incurred costs in the form of fees payable to the council's need expert in the amount of $3,452 and the council's 
town planning expert in the amount of $5,791.50. 
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Council made an application for costs against Ms Gray after she 
filed and served a notice of discontinuance 

The council submitted that Ms Gray should pay its costs of the proceedings on the basis that: 

 the council was successful in the appeal because the original decision was not overturned; 

 Ms Gray had a commercial interest in seeking to obtain an approval for a commercial use in a residential area; 

 Ms Gray did not have reasonable prospects of success given the conflicts with the planning scheme and did 
not nominate experts to address all of the issues in dispute; 

 the council defended the appeal to protect the public's interest in orderly development; 

 Ms Gray acted unreasonably, by obtaining directions order and not complying with them, knowing that the 
council was incurring costs, and failing to discontinue the appeal or advise the council of the intention to 
withdraw the appeal within a reasonable time; and 

 Ms Gray failed to comply with the directions orders and the implied undertaking in rule 4(3) of the Planning 
and Environment Court Rules 2010. 

Court determined that it was appropriate for the council to recover 
part of its costs of the proceedings 

The court noted that its power to make an order for costs under section 457(1) of the Sustainable Planning Act 
2009 was a broad one to be exercised judicially. However, there should be no presumption that costs ought to 

follow the event. 

It was the court's view that it was appropriate for the council to recover part of its costs of the proceedings on the 
basis that the council should be compensated for wasted costs and expenses it had incurred in complying with 
the directions and the engagement of experts. 

The court determined that Ms Gray "effectively surrendered" to the council and it was not a case where there was 
"some supervening event or settlement [that] so removes or modifies the subject of the dispute that, although it 
could not be said that one side has simply won, no issue remains between the parties except that of costs". The 
court noted that nothing in the council's conduct in the appeal could be said to disentitle it to recover its costs 
given that Ms Gray took no steps to stop the council from incurring costs when she became aware of her 
prospects of success on 6 July 2016. 

The court reinforced that costs were awarded not to punish Ms Gray, but were compensatory in the sense that it 
was to indemnify the council against the expenses incurred in the proceedings. 

Ms Gray made submissions to the court not to award costs to the 
council but were not accepted by the court 

Ms Gray submitted to the court against the award of costs in favour of the council on a number of basis which 
included the following: 

 The award of costs would be contrary to accepted notions of public policy to award costs against a party who 
discontinued an appeal in circumstances where it took those steps following advice to do so. 

 The advice provided to Ms Gray changed over time and she was entitled to change the approach to reflect the 
change in advice. 

In relation to the first argument, the court by reference to Manly Wharf Pty Ltd v Manly Council (1997) 98 LGERA 
245 noted "it is difficult to conceive of a situation where an applicant would incur the costs of fully litigating a 
matter simply to avoid the costs of discontinuance" and therefore rejected the argument made by Ms Gray. 

In relation to the second argument, the court determined that while Ms Gray was entitled to change her position 
as advice given to her changed, it did not mean that the council should be expected to bear the costs which it had 
reasonably incurred for no ultimate benefit. The court therefore ordered Ms Gray to pay the council's costs of the 
proceedings from 24 June 2016, including its costs of the costs application on a standard basis. 
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Proposed residential development in floodplain 
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grounds to justify an approval 
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before Durward SC DCJ 
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In brief 

The case of Reibel Farms Pty Ltd v Whitsunday Regional Council [2016] QPEC 44 concerned an appeal in the 

Planning and Environment Court commenced by Reibel Farms against the decision of the Whitsunday Regional 
Council to refuse a development application for a preliminary approval to which section 3.1.6 of the Integrated 
Planning Act 1997 applies for residential development. 

The site the subject of the appeal was located in Bowen and subject to significant constraints in respect of 
flooding, which arose from a depression and drainage channel which bisected the land. The court determined that 
"there is a potential for a flooding event that makes the proposed development untenable" and that no proposed 
mitigation measures before the court would overcome this issue. 

The court found that the proposed residential development was in significant conflict with the Bowen Shire 
Planning Scheme 2006 and that there were not sufficient grounds to justify an approval of the proposed 
residential development notwithstanding the conflict. 

Court found that there remained flood, safety and evacuation risks 
on the site despite the floodway upgrade and the proposed 
residential development was not suitable 

The site was comprised of three lots located at 33 Argyle Park Road and Jilletts Road, Bowen. The land was in 
the Rural Zone and Open Space Zone under the Bowen Shire Planning Scheme 2006. 

Bells Gully, which bisected the land, was a drainage channel which received flood waters from local sources and 
from breakouts of Don River further to the west of the site, which was described to be "a particularly dangerous 
and unpredictable river during floods". 

Argyle Park Road, which adjoined the eastern part of the site was the primary point of access to the site and also 
a preferred evacuation route for the site and other beachside residential areas to the east of the site. 

At the time of the original hearing in November 2014 the existing floodway crossing on Argyle Park Road was at 
such a height that it was susceptible to being cut on a regular basis, having immunity to local flooding at only an 
average recurrence interval of two years. The council ultimately upgraded the road culvert crossing in an attempt 
to increase its flood immunity for local flooding to an ARI 100 year level.  

This upgrade was completed before the court delivered its judgment in the appeal and further evidence was put 
before the court on the effect of the upgrade. On the basis of evidence given by the hydrology expert for the 
council, the court was not convinced that the crossing would be trafficable during a 1 in 100 year flood. 

The court found that there remained flood, safety and evacuation risks despite the completion of the floodway 
upgrade and that "a residential development as proposed on a floodplain such as the land, would potentially 
increase the burden upon emergency services in a significant flood event, even though there has been an 
upgrade of the crossing of Bells Gully". 

Court found that the proposed residential development was in 
substantial conflict with the Bowen Shire Planning Scheme 2006 
and the site was not suitable for the proposed residential 
development given its rural zoning and exposure to flood risks 

The potential conflicts with the Bowen Shire Planning Scheme 2006 arose from the proposed use of the site for 
urban residential development when the site was in a rural zone and where there was a significant risk of flooding. 
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Reibel Farms submitted that the conflict with the Bowen Shire Planning Scheme 2006 was minor. However, the 
court found that the "proposed development conflicts with the planning scheme and that the conflicts are not 
minor but rather are substantial". The court went on to state as follows: 

The land is subject to a real risk of flooding which has the potential for placing residents at 
personal risk to their health and safety, increase the burden on emergency services and may 
adversely affect land outside the boundaries of the subject land. The construction of residential 
development on a floodplain such as Bells Gully, which by its very nature has a specific purpose 
of taking water flow in flood times and, indeed undoubtedly, stormwater to the ocean at the outfall 
at King’s Beach, is one that should be discouraged under the planning scheme. The land is rural 
land and I note that under the draft planning scheme continues to be rural land. A residential 
development on the land is incompatible with proper planning principles. 

Court considered whether grounds existed that may justify 
approval despite the conflict 

Reibel Farms raised a number of grounds in seeking to establish sufficient grounds to justify the approval of the 
proposed residential development despite the conflicts, including that there was a significant need for the 
proposed residential development. 

Having heard evidence from the economic need experts for both parties, the court did not find that there was a 
demonstrated economic need for the proposed residential development. It was established that the planning 
scheme provided adequate land for residential purposes and that considering the economic outlook for the area, it 
was likely that residential demand could be met within areas identified in the planning scheme for a considerable 
period of time. 

Having considered the grounds raised by Reibel Farms, the court found that there were not sufficient grounds to 
justify an approval of the proposed residential development notwithstanding the identified conflicts. On this basis 
the appeal was dismissed and the council's decision to refuse the development application was confirmed. 
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Court found that privacy did not outweigh the level 
of amenity expected in Spring Hill 

Ian Wright | Ronald Yuen | Shaun Pryor 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Steendyk v Brisbane City Council & Ors [2016] QPEC 47 heard before 
Bowskill QC DCJ 

October 2016 

 

 

In brief 

The case of Steendyk v Brisbane City Council & Ors [2016] QPEC 47 concerned an application commenced in 
the Planning and Environment Court by Brian Steendyk against Ellen and Kevin Calder-Potts and the Brisbane 
City Council seeking the following declarations: 

 that the Calder-Potts' request made on 9 October 2014 to change a development approval given in 2010 was 
not a permissible change within the meaning of section 367 of the Sustainable Planning Act 2009; 

 that the decision of the council made on 20 November 2014 to approve the permissible change request was of 
no force and effect; 

 that the removal of the privacy screens which were conditioned as part of an approval given by the court in 
2002 constituted a development offence under section 580 of the Sustainable Planning Act 2009. 

The council's decision to approve the permissible change request approved, among other things, the replacement 
of fixed privacy screens on the north western side of the Calder-Potts' verandah, with a one metre high solid 
weatherboard wall with folding timber shutter screens above. 

Mr Steendyk's primary concern was the impact on the privacy and amenity of his house when the moveable 
louvres on the western edge of the desk were in the open position. He claimed that occupants of the room could 
clearly see the rear yard of his house, part of the lower floor and into both bedrooms on the upper floor of his 
house. 

The court did not find that any of the grounds relied upon by Mr Steendyk had been made out and ultimately 
decided not to grant the declaratory relief sought. 

Mr Steendyk contended that the council had no jurisdiction to 
assess the permissible change request and that the council's 
decision was affected by jurisdictional error 

In support of the declarations sought, Mr Steendyk relied on the following grounds:  

 the council did not have jurisdiction to assess the permissible change request because the change was 
required to be made to the 2002 court approval and only the court had jurisdiction to deal with the request; 

 the council's decision was affected by jurisdictional error which included the council's failure to take into 
account relevant considerations, and its decision was so unreasonable that no reasonable local government 
could have made it. 

Court determined the appropriate process for dealing with a 
permissible change request 

The council and the Calder-Potts submitted that the process for dealing with a permissible change request was 
two-fold. Firstly, the responsible entity was required to determine whether the change requested was a 
"permissible change" within the meaning of section 367(1) of the Sustainable Planning Act 2009. Secondly, if the 
change was found to be a "permissible change", the responsible entity was required to assess the request under 
section 374 of the Sustainable Planning Act 2009, and then to decide the request under section 375 of the 
Sustainable Planning Act 2009. 

Mr Steendyk contended that the responsible entity was required to have regard to the matters set out in section 
374 of the Sustainable Planning Act 2009 in determining whether a change was a "permissible change", which 
provided a range of matters the responsible entity would have regard to. 
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The court considered that whether a proposed change was a "permissible change" would be a factual criterion 
involving the decision-maker's evaluation and formation of opinion and that it was necessary to satisfy this 
criterion in order to enliven the power of the responsible entity to exercise a discretion. 

The court found that "there is nothing in the language used, in either s 367 or s 374, or elsewhere in this division, 
which suggests that, in determining whether the definition in s 367 is met, regard must be had to the matters set 
out in s 374. Section 374 expressly refers to "assess[ing] the request", within a separate subdivision headed 
"assessing and deciding request for change". There is no apparent link between that section, and the definition 
section in s 367". 

Court found that the 2002 court approval could not restrict the 
carrying out of works approved by a subsequent approval 

The 2002 court approval required the owner to "fix privacy screens up to 1.8 metres above floor level to the sides 
of all balcony(s)/verandah(s)". In reliance on section 245 of the Sustainable Planning Act 2009, Mr Steendyk 
submitted that since the 2002 court approval had not been cancelled and there had not been an abandonment of 
the use of the premises as a house, the approval remained in effect and bound the Calder-Potts as owners of the 
property. 

Mr Steendyk further submitted that section 347(a) of the Sustainable Planning Act 2009 did not allow a condition 
of a development approval to "be inconsistent with a condition of an earlier development approval…still in effect 
for the development". 

The court accepted that section 245 of the Sustainable Planning Act 2009 allowed different development 
approvals for the same land to co-exist. However, the court noted that "it cannot be correct to say that an approval 
for development, which has already taken place and been completed, in this case in 2002, continues to bind the 
owner, and their successors in title, in such a way as to restrict the scope of any subsequent works that may be 
sought to be carried out to the house". 

With respect to section 347(a) of the Sustainable Planning Act 2009, the court found that the 2002 court approval 
was not an approval "still in effect for the development" the subject of the 2010 development approval, because 

the 2010 development approval was for different "development". 

The court ultimately found that the permissible change request was to change the 2010 development approval, 
not the 2002 court approval, and that the council did have jurisdiction to assess it under section 369 of the 
Sustainable Planning Act 2009. 

Court found that the council was not required to have regard to any 
of the pre-2010 material 

Mr Steendyk submitted that the council had failed to take into account relevant considerations by not having 
regard to the 2002 court approval in reaching its decision. 

Mr Steendyk sought to rely on the decision in Dunlop v Wollahra Municipal Council (1975) 2 NSWLR 446 for the 

proposition that the council was to have imputed knowledge of the history of dealings with the land, whether the 
act was performed by one person, or by several persons. 

However, the court did not accept Mr Steendyk's submission and found that it would be "a strenuous step too far" 
to do so. The court considered that the Dunlop decision only confirmed that the decision-maker could be informed 
by reports and other documents that were before the decision-maker at the time the decision was made and was 
not restricted to the decision itself. 

The court nonetheless found that there was no basis to conclude that the council was required to have regard to 
any of the pre-2010 material. 

Court found that the council's decision was not so unreasonable 
that no reasonable local government could have made it 

Mr Steendyk also contended that the decision of the council to approve the permissible change request in 
circumstances where it had actual knowledge that Mr Steendyk held firm views as to the importance of fixed 
privacy screening on the verandah, was so unreasonable that no reasonable local government could have made 
it. 

Given its finding with respect to the pre-2010 material, the court found that there was a lack of evidence to show 
that the council knew about Mr Steendyk's "firm views" in relation to the fixed screening and that as a result, there 
was no basis for this argument. 
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Court found discretionary factors outweighed the relief sought by 
Mr Steendyk 

Whilst the court did not accept Mr Steendyk's arguments, it went on to consider its discretion to grant the relief 
sought. The court found a number of discretionary factors which weighed strongly against the grant of the relief 
sought by Mr Steendyk which included: 

 the importance of providing privacy did not outweigh the level of amenity that could reasonably be expected in 
an area such as Spring Hill; 

 the works had already been completed by the Calder-Potts and were part of a broader range of works; 

 the works had been carried out at considerable expense; 

 the works were carried out in good faith and in reliance on the validity of the approval; 

 the cost of $23,000 to reverse the works was not inconsiderable; 

 the impact on the privacy of Mr Steendyk's land and home was negligible and had caused no concern to the 
Calder-Potts' closer neighbours; 

 it was unreasonable for Mr Steendyk to seek to impose restraints on the Calder-Potts' property, requiring them 
to have fixed privacy screens of a particular kind on their verandah, in order to preserve privacy for 
Mr Steendyk; 

 a new application for a development approval for the works which had been carried out would have been code 
assessable under the Brisbane City Plan 2014 and Mr Steendyk would have had no right to make any 
submission, or to challenge the merits of any decision. 

The court ultimately found that even if it had found some basis on which to invalidate the council's decision to 
approve the permissible change request, it would have declined to grant the relief sought by Mr Steendyk for 
discretionary reasons. 
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National register of foreign ownership of water 
entitlements 

Todd Neal | Cecilia Pascale 

This article discusses the Commonwealth Government's proposed changes to the 
Register of Foreign Ownership of Agricultural Land Act 2015 

October 2016 

 

 

In brief – Proposed changes would take effect from 1 July 2017 

Foreign persons who hold a "registrable water entitlement" or a "contractual water right" may need to register 
those interests with the Australian Taxation Office (ATO) from 1 July 2017 if the government's proposed changes 
to the Register of Foreign Ownership of Agricultural Land Act 2015 are passed. 

Foreign owners of agricultural land will be impacted by proposed 
changes 

Foreign owners of land in Australia need to increasingly monitor the regulatory environment impacting their 
investments in Australia as it is moving on a range of fronts. One of those fronts relates to resource ownership 
attached to agricultural land. 

In August this year, the Commonwealth government released a draft Bill to amend the Register of Foreign 
Ownership of Agricultural Land Act 2015. The Bill is called the Foreign Ownership of Agricultural Land 
Amendment (Water) Bill 2016, which, if assented to, would amend the Act to establish a national register of 
foreign ownership of water entitlements. 

In short, under the proposed changes, if you are a foreign person who holds, or will hold, a "registrable water 
entitlement" or a "contractual water right", then from 1 July 2017, you will need to register those interests with the 
ATO. 

Foreign person definition includes individuals not ordinarily 
resident in Australia and foreign governments 

The stated intention behind the amendments is to create a register of interests to enhance transparency to inform 
future policy. This transparency is intended to inform government and the community about emerging investment 
trends. 

Under the Bill, a foreign person will have to register relevant interests with the ATO from 1 July 2017.  

Under section 4 of the Foreign Acquisitions and Takeovers Act 1975, a foreign person is defined to be: 

 an individual who is not ordinarily resident in Australia; 

 a foreign government or foreign government investor; 

 a corporation, trustee or general partner of a limited partnership where an individual not ordinarily resident in 
Australia, foreign corporation or foreign government holds an interest of at least 20%; or 

 a corporation, trustee or general partner of a limited partnership in which two or more foreign persons hold an 
aggregate interest of at least 40%. 

If the Bill is assented to, then from 1 December 2017 foreign persons will have to notify the Commissioner within 
30 days after a change to their interest. 

Registrable water entitlements and contractual water rights 

The triggers to the obligation of foreign persons to register their interests are if they hold a "registrable water 
entitlement" or a "contractual water right". 

Registrable water entitlements comprise: 

 an irrigation right relating to a water resource in Australia; 

 a right under a State or territory law to either hold or take water from a water resource in Australia. 
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Registrable water entitlements do not include: 

 stock and domestic rights; 

 riparian rights; 

 an annual water allocation. 

A "contractual water right" is defined as a contractual right that the person holds (alone or jointly) to another 
person’s "registrable water entitlement" or a right of a kind specified in the rules. This would include rights under a 
deed, as well as a contract. 

Penalties for breaches of registration requirements apply, but 
exemptions a possibility 

Criminal and civil penalties apply for breaches of the registration requirements. These include maximum criminal 
penalties of $135,500 for individuals and $675,000 for companies, and up to three years' imprisonment and 
divestment orders. 

The substantial penalties for non-compliance would mean that foreign owners (as that phrase is expansively 
defined) will need to conduct an audit of their agricultural landholdings and their interests in water resources to 
ensure that the relevant interests are properly registered. 

The requirements to register will apply to some corporations, trusts and partnerships comprised of foreign 
interests, given the definition of foreign person. 

It is likely that a final Bill will be considered by Parliament early in 2017. It is also possible that the Bill may be 
amended through the parliamentary process and there may be exemptions to registration which get passed. 

Seek legal advice about registrable water entitlements rights and 
obligations 

Foreign owners or those proposing to enter into a transaction for registrable water entitlements with a foreign 
owner, should seek legal advice about their rights and obligations. 
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Wind energy planning framework – cancelling out 
the white noise 

Todd Neal | Cecilia Pascale 

This article discusses the NSW Department of Planning and Environment's Wind Energy 
Planning Framework 

October 2016 

 

 

In brief – NSW government aims for more clarity around wind farm 
development process 

The NSW Department of Planning and Environment is now considering the public submissions it has received on 
its newly proposed Wind Energy Planning Framework, which will underpin the future strategic policy for wind farm 
developments in NSW.  

Wind energy investment needs to be balanced with community 
needs 

The recent debate over wind farms has led to inertia on the development of wind farms in NSW. In particular, the 
uncertainty and delay in obtaining approvals or modifications to approvals has impacted on wind farm investment 
in NSW when compared to other states in Australia. This is despite the 2011 Draft Planning Guidelines for Wind 
Farms. 

The stated intent behind the framework is to balance investment in wind energy with the needs of the community. 

Approval regime includes considering capital investment value of 
State Significant Development wind farm projects 

In NSW a tiered approvals regime for renewable energy projects exists to ensure that the level of assessment is 
appropriately tailored to the scale and type of the project. The framework's Assessment Policy provides the 
following table as a general overview of wind energy project categories and the assessment pathways: 

CIV and output 
criteria 

Environmental 
planning 
instrument 

Development 
category 

Assessment 
by 

Planning 
pathway 
(EP&A Act) 

Consent 
authority 

CIV less than 
$5M and output 
less than 30MW 

Infrastructure 
SEPP 

Local 
Development 

Local Council Part 4 Local Council 

CIV $5-30M and 
output less than 
30MW 

Infrastructure 
SEPP 
Schedule 4A, 
EP&A Act 

Regional 
Development 

Local Council Part 4 Joint Regional 
Planning Panel 

CIV less than 
$5M and output 
30MW + 

Infrastructure 
SEPP 
Schedule 3, 
EP&A Reg 

Local 
Development 
and Designated 
Development 

Local Council Part 4 Local Council 

CIV $5-30M and 
output 30MW + 

Infrastructure 
SEPP 
Schedule 4A, 
EP&A Act 
Schedule 3, 
EP&A Reg 

Regional 
Development 
and Designated 
Development 

Local Council Part 4 Joint Regional 
Planning Panel 
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CIV and output 
criteria 

Environmental 
planning 
instrument 

Development 
category 

Assessment 
by 

Planning 
pathway 
(EP&A Act) 

Consent 
authority 

CIV $30 M or 
more* 

SRD SEPP SSD Department Part 4, 
Division 4.1 

Planning 
Minister / 
Planning 
Assessment 
Commission 

CIV $30M or 
more* and output 
30MW + 

SRD SEPP 
Schedule 3, 
EP&A Reg 

SSD (with some 
"designated 
development" 
legal 
consequences) 

Department Part 4, 
Division 4.1 

Planning 
Minister / 
Planning 
Assessment 
Commission 

Wind Energy Planning Framework Proposed Draft Assessment Policy, NSW Department of Planning and 
Environment, p.4. 

 

As the above diagram demonstrates, the two key SEPPs are the: 

 State Environmental Planning Policy (State and Regional Development) 2011. 

 State Environmental Planning Policy (Infrastructure) 2007. 

As a general rule, wind farm developments are assessed as State Significant Developments (SSD) where the 
proposed farm has: 

 a capital investment value (CIV) of $30 million or more; or 

 a CIV of $10 million where proposed in an environmentally sensitive area. 

However, it is technically possible for a wind farm project to be assessed as local, regional and designated 
development, which would involve assessment and consent by councils or Joint Regional Planning Panels, 
depending on the category of development. 

The framework deals only with wind farm developments that fall within the definition of SSD under the 
Environmental Planning and Assessment Act 1979. In other words, it will not apply to projects that have lower 
CIVs than what is mentioned above. 

Framework includes technical noise, visual impact and 
environmental assessments 

The framework has been put forward to address delays in the assessment and determination of applications that 
have been identified for wind farm projects. It includes: 

 An overarching Assessment Policy: this provides guidance on the planning framework for the assessment 

of large-scale wind farms and emphasises a front-end approach to community engagement. 

 A technical Noise Assessment Bulletin: this provides guidance on how to measure and assess 

environmental noise impacts from wind farms. 

 A technical Visual Impact Assessment Bulletin: this provides guidance on the principles applied in the 

siting and visual assessment of wind farms. 

 Standard Secretary’s Environmental Assessment Requirements: these provide a template set of 

requirements that any wind farm project that is SSD will need to meet. 

Consistent with the Environmental Planning and Assessment Act 1979, the Assessment Policy contemplates the 

submission of an environmental impact statement (EIS) by the applicant, and public exhibition of the EIS for a 
minimum of 30 days. The applicant is then afforded the chance to respond to submissions prior to the application 
being determined. 

Significantly, the framework also removes the requirement for a minimum buffer zone between adjacent sensitive 
uses. Negotiated agreements with neighbouring parcels are instead considered the preferred mechanism for 
dealing with impacts. The bulletins also contain mitigation requirements based on the number of turbines and their 
proximity to a sensitive land use. 
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Wind Energy Planning Framework's implementation and 
implications 

It is intended that the Department of Planning and Environment will provide an updated framework and possible 
draft amendments to the planning legislation to give effect to the framework in early to mid-2017. 

If finalised, the framework will provide better clarity for proponents and the community about what is required for 
the development of any SSD wind farm, and when and how they might be approved. 

The shift from buffer zones to private market negotiations will require more extensive community engagement and 
the preparation of agreements addressing the concerns of relevant neighbours. 
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It was futile to make a decision on the preliminary 
points because the court would hear and determine 
the issues in dispute by way of a rehearing 

Ian Wright | Ronald Yuen | Min Ko 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Bond v Chief Executive Department of Environment and Heritage Protection 
[2016] QPEC 40 heard before Everson DCJ 

November 2016 

 

 

In brief 

The case of Bond v Chief Executive Department of Environment and Heritage Protection [2016] QPEC 40 

concerned an application in a pending proceeding filed in the Planning and Environment Court by Peter Bond 
which sought the determination of a preliminary point in an appeal against the decision of the Department of 
Environment and Heritage Protection to issue an environmental protection order dated 25 May 2016 to Mr Bond. 

Mr Bond alleged that the environmental protection order was issued to him unlawfully in that it did not comply with 
the statutory requirements of an environmental protection order set out in section 360 of the Environmental 
Protection Act 1994 and that Mr Bond was denied procedural fairness. 

The court found that the department complied with the requirements of an environmental protection order and that 
Mr Bond was not denied procedural fairness. The application was therefore dismissed. 

Court found the department complied with the requirements of an 
environmental protection order under the Environmental Protection 
Act 1994 

Mr Bond alleged that the environmental protection order issued to him was invalid in that the department failed to 
determine whether there were special circumstances under section 521(2)(ii) of the Environmental Protection Act 
1994 when stating the appropriate review or appeal details in the environmental protection order. 

It was submitted by Mr Bond that the department in its letter dated 22 June 2016, which was sent in response to 
the application for review of the department's original decision, accepted that there were special circumstances, 
and on this basis the environmental protection order did not meet the statutory requirements under section 360 of 
the Environmental Protection Act 1994 and was invalid. 

The court found that there was no evidence to suggest that at the time of issuing the environmental protection 
order the department considered that special circumstances existed. In fact, the court observed that the 
nomination of a 10 day period together with the relevant information in the environmental protection order would 
suggest that the department's view at the time was that no special circumstances existed. 

Accordingly, the court found that the department had not failed to acknowledge special circumstances in stating 
the review or appeal details and therefore the environmental protection order was not invalid. 

Court found that it was not mandatory for the department to comply 
with sections 521(5) or 521(8) of the Environmental Protection Act 
1994 by making a review decision and Mr Bond was not denied 
procedural fairness in the absence of such mandatory requirement 

If the department did not comply with section 521(5) or 521(8) of the Environmental Protection Act 1994, the 
department was taken to have made a decision confirming the original decision under section 521(10) of the 
Environmental Protection Act 1994. 

Since it was not mandatory for the department to make a review decision, the court found that there was no right 
to compel the department to make a decision. Accordingly, Mr Bond was not denied procedural fairness as a 
consequence of a deemed refusal of his application for review of the original decision. 
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Court found that it would be futile to require the department to 
review the original decision to give the environmental protection 
order or to give a new environmental protection order since the 
court had power to hear and determine the dispute between the 
parties 

The court noted that Mr Bond lodged the notice of appeal within the statutory timeframe and the appeal would not 
be affected by the department's decision or its conduct prior to the matter coming before the court given that the 
appeal would be heard by way of a rehearing and the broad jurisdiction of the court. 

Further, there was no material before the court which demonstrated that Mr Bond had suffered any prejudice by 
appealing in circumstances where the department did not make a review decision. 

Nonetheless, the court considered the rules of natural justice and, by reference to the High Court decision of 
Stead v State Government Insurance Commission (1986) 161 CLR 141, noted that "not every departure from the 
rules of natural justice warrants a remedy if such a remedy would be futile". In this regard, the court cited the 
following passage from the High Court decision: 

Would further information possibly have made any difference? That qualification is that an 
appellate court will not order a new trial if it would inevitably result in the making of the same order 
as that made by the primary judge at the first trial. An order for a new trial in such a case would be 
a futility. 

For this reason not every departure from the rules of natural justice at a trial will entitle the 
aggrieved party to a new trial. By way of illustration, if all that happened at a trial was that a party 
was denied the opportunity of making submissions on a question of law, when, in the opinion of 
the appellate court, the question of law must clearly be answered unfavourably to the aggrieved 
party, it would be futile to order a new trial. 

The court considered that it would be futile to require the department to undertake a review of the original decision 
to issue the environmental protection order or to issue a new environmental protection order only because 
Mr Bond was not afforded a review of the original decision, since the court would hear and determine the issues 
in dispute by way of a rehearing. 
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Court refused an application to join a permissible 
change proceeding as all of the relevant issues were 
placed before the court and inclusion would result in 
additional costs 

Ian Wright | Ronald Yuen | Kathryn O'Hare 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Novadeck Pty Ltd v Brisbane City Council [2016] QPEC 53 heard before 
Everson DCJ 

November 2016 

 

 

In brief 

The case of Novadeck Pty Ltd v Brisbane City Council [2016] QPEC 53 concerned an application under rule 
69(1)(b)(ii) of the Uniform Civil Procedure Rules 1999 by Beriley Pty Ltd, an adjoining landowner, seeking to be 
included in a proceeding in which Novadeck Pty Ltd requested a further permissible change to a development 
approval for land located at 28 Benhiam Street, Calamvale. 

Beriley raised concerns relating to increases in the pad levels for townhouse dwellings located close to the 
common boundary and changes to the proposed acoustic barriers located on the same boundary. Relevantly, the 
Brisbane City Council had issued a notice to Novadeck under section 373(1) of the Sustainable Planning Act 
2009 objecting to these further changes. 

Claiming that it was necessary to not only consider the changes to the development approval before the Planning 
and Environment Court but also the "real extent of the change" from the original approval, Beriley asserted that it 
could not rely upon the council to ensure that its concerns were properly agitated. However, in dismissing the 
application, the court stated that the further changes were to be assessed solely by comparing them to the most 
recent approval and that the concerns of Beriley were nonetheless being brought to the attention of the court by 
the council. 

Ultimately, the court was of the view that it was not desirable, just and convenient to include Beriley as a party to 
the permissible change application in circumstances where all of the relevant issues were placed before the court 
with Beriley's inclusion only potentially adding to the costs of the parties. 

While Beriley had no right to be heard, the council had already 
taken their concerns into account in assessing the permissible 
change application 

On 8 October 2008, the Planning and Environment Court granted a development permit for a material change of 
use (multi-unit dwelling) and a preliminary approval for building work (multi-unit dwelling) to Novadeck, which was 
later changed by a judgment of the court on 7 December 2015. 

At the time of the proceeding, Novadeck had constructed 49 two-storey townhouse dwellings on the land whilst 
Beriley was in the process of constructing 51 residential units on the land located to the south of the subject land. 

In its application, Beriley claimed that its presence before the court would be desirable, just and convenient to 
enable the court to adjudicate effectually and completely on all matters in dispute concerning Novadeck's 
application. Beriley sought to agitate concerns relating to increases in the pad levels for townhouse dwellings 
located close to the common boundary and changes to the proposed acoustic barriers located on the same 
boundary. 

Under section 373(1) of the Sustainable Planning Act 2009, the council issued a notice to Novadeck objecting to 
the changes and the court stated that while Beriley had no right to be heard, the council had nonetheless taken its 
concerns into account in assessing Novadeck's permissible change application. 
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Court held that the development approval against which a change 
was measured was the development approval in place at the time 
the permissible change application was made and not the original 
approval 

The court considered the interrelationship between the prescriptive planning regime in Queensland and rule 69 of 
the Uniform Civil Procedure Rules 1999. In doing so, the court considered Leda Holdings Pty Ltd v Caboolture 
Shire Council [2007] 1 Qd R 467 and Coolum Properties Pty Ltd & Bunnings Group Ltd v Maroochy Shire Council 
& Ors [2007] QCA 299 in which the Court of Appeal discussed the discretion conferred by rule 69 as intending to 
"facilitate the determination of proceedings in accordance with the rules of natural justice" and should not be 
approached as if it were intended to "restrict the availability of the common law right of a person likely to be 
affected by a decision to be heard in relation to that decision". 

Beriley asserted that it could not rely upon the council to ensure that its concerns were properly agitated in the 
application, submitting that the magnitude of the changes in the permissible change application being great, 
contrary to that submitted by Novadeck. 

Relying upon the reasoning in Orchard (Oxenford) Developments Pty Ltd v Gold Coast City Council (2015) 
QPELR 462, Beriley submitted that in determining whether the further changes were permissible, it was 
necessary to not only consider the changes the subject of the application but also the changes from the original 
approval. 

However, the court disagreed and observed that the development approval against which a change was 
measured in all cases was the development approval in place at the time the permissible change application was 
made. The original approval was therefore not relevant. 

It was uncontentious that Beriley did not have a right to be heard in 
the determination of Novadeck's permissible change application as 
its inclusion was not desirable, just and convenient 

In concluding that the applicability of the rules of natural justice was subject to the relevant statutory law that 
applied, the court found it was uncontentious that Beriley did not have a right to be heard in the determination of 
Novadeck's permissible change application. Further, on the facts, it was held that the concerns of Beriley were 
nonetheless being brought to the attention of the court by the council. 

There was nothing before the court that suggested the court would not be able to undertake the task mandated by 
the legislative framework in assessing the permissible change application without including Beriley as a party to 
the proceeding under rule 69 of the Uniform Civil Procedure Rules 1999. 

Accordingly, the court held that is was not desirable, just and convenient to include Beriley as a party to the 
proceeding where all the relevant issues were placed before the court and its inclusion would only potentially add 
to the costs of the parties. 
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Building and Development Dispute Resolution 
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the matter of Council of the City of Gold Coast v Taylor & Anor [2016] QPEC 54 heard 
before Robertson DCJ 

November 2016 

 

 

In brief 

The case of Council of the City of Gold Coast v Taylor & Anor [2016] QPEC 54 concerned an appeal in the 
Planning and Environment Court against a decision of the Building and Development Dispute Resolution 
Committee to uphold an appeal from Mr and Mrs Taylor against the refusal of their development application for 
building work for the construction of a dwelling house. 

The building work was proposed to be carried out on a lot traversed by a sewer and departed from the applicable 
performance requirements of the Queensland Development Code. The council, as a concurrence agency, 
directed the building certifier to refuse Mr and Mrs Taylor's development application on this basis. 

The court allowed the appeal and set aside the decision of the committee, finding that the committee had made 
an error or mistake in law by failing to do the following: 

 Consider and make findings about compliance with the applicable performance requirements. 

 Give adequate reasons regarding matters of compliance and the discretion the committee thought it may 
exercise in approving the development application despite non-compliance with the Queensland Development 
Code. 

The proposed building work departed from the acceptable solutions 
to the applicable performance requirements under the Queensland 
Development Code as it was proposed to be constructed over a 
sewer 

Part MP1.4 - Building over or near relevant infrastructure of the Queensland Development Code applies to 
building work for a building or structure proposed to be carried out on a lot that contained, or was adjacent to a lot 
that contained, relevant infrastructure, including a sewer operated by or for a sewerage service provider. 

The applicable performance requirements under MP1.4 relevantly provide as follows: 

 A building or structure is constructed and located so its integrity is unlikely to be affected as a result of 
maintenance, replacement or failure of the relevant infrastructure. 

 When completed, a building or structure allows the relevant service provider the access above the 
infrastructure required for inspecting, maintaining or replacing the infrastructure. 

All parties agreed that the proposed building work departed from the acceptable solutions to these performance 
requirements as it was proposed to be constructed over a sewer. The council, as the relevant service provider 
and a concurrence agency for the development application, directed the building certifier to refuse the 
development application on the basis that it did not comply with the Queensland Development Code. 

The committee approved the development application on appeal on 
the basis that the performance requirements of the Queensland 
Development Code were able to be satisfied 

It was the concern of the committee that the council had not sufficiently explored whether the performance 
requirements of the Queensland Development Code were able to be satisfied. The council appeared to have 

taken the position that the performance requirements had the effect of prohibiting development above sewer lines, 
whilst on appeal before the court the council no longer maintained such a position. 
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The committee examined options that could satisfy the performance requirements, applying the South East 
Queensland Water Supply and Sewerage Design and Construction Code, specifically, the criterion that a new 
sewer constructed in accordance with the code would have an expected life of 100 years. The committee also 
considered the impact of the council's preferred relocation of the sewer on the design of the proposed dwelling 
and useability of the subject site. 

The committee subsequently approved the development application, imposing a condition requiring the applicant 
to replace the section of sewer under the proposed building to the satisfaction of the council and in accordance 
with the South East Queensland Water Supply and Sewerage Design and Construction Code. 

Court found the committee's reasoning process was flawed in 
failing to properly consider compliance with the Queensland 
Development Code 

The council argued that the committee had taken into account an irrelevant consideration by referencing the 
South East Queensland Water Supply and Sewerage Design and Construction Code. Under section 313(5) of the 
Sustainable Planning Act 2009, an assessment manager must not assess an application against, or have regard 
to, anything other than a matter or thing referred to in section 313, including the South East Queensland Water 
Supply and Sewerage Design and Construction Code. 

The court considered the council's argument had some merits. However, in any case the court found 
shortcomings in the committee's reasoning process in respect of compliance or otherwise of the proposal with the 
relevant performance requirements. 

In respect of the committee's reason that a sewer constructed in accordance with the South East Queensland 
Water Supply and Sewerage Design and Construction Code would have an expected life of 100 years, the court 
found that this, in itself, did not achieve compliance with the relevant performance requirements. The performance 
requirements related to the construction and location of buildings and access for inspection, maintenance and 
replacement of infrastructure. If the committee considered construction to this standard would achieve 
compliance, it should have made a finding to this effect and given adequate reasons for doing so. 

The committee's reasoning in regard to the impact of relocating the sewer was also considered deficient as it did 
not state how this was linked to compliance with the performance requirements or the ultimate decision. The court 
speculated that the committee might have thought it had a discretion to approve the development application 
regardless of the conflict with the Queensland Development Code and therefore considered the consequences for 

the Taylor's of moving the sewer to be relevant. The committee's reasons, however, lacked any explanation as to 
why it considered it had such a discretion and why it sought to exercise it. 

The court found the reasons for the decision of the committee did not expressly find that the proposal complied 
with the relevant performance requirements of the Queensland Development Code, nor did they justify that 
compliance with the condition to replace the sewer would achieve compliance with the Queensland Development 
Code. 

Court found the committee made an error or mistake in law and 
decided to set aside the committee's decision and made a new 
decision 

Under section 479(1)(a) of the Sustainable Planning Act 2009, a decision of the committee may be appealed on 
the ground of an error or mistake in law on the part of the committee. The court found that the committee made an 
error or mistake in law by failing in its reasons to do the following: 

 expressly find that replacing the relevant section of the sewer would achieve compliance with the applicable 
performance requirements; 

 explain how the condition requiring replacement of the relevant section of the sewer linked with any finding 
about compliance with the applicable performance requirements. 

Further, the committee had not considered or made findings about compliance on the basis of the development 
application before it or the approval the committee purported to give. 

The committee also failed to give adequate reasons regarding the following: 

 matters of compliance; 

 the discretion the committee thought it may exercise in approving the development application despite non-
compliance with the Queensland Development Code. 

The court considered whether it was appropriate to return the matter to the committee to make a further decision 
according to law. The parties agreed however, that the preferred course was for the court to make a decision. 

The court upheld the appeal, set aside the committee's decision and approved the development application 
subject to a different condition. This gave effect to the council's preference that the sewer be moved so that it did 
not lie underneath the building and satisfied the relevant performance requirements of the Queensland 
Development Code. 
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In brief – Foreign persons must comply with registration 
compliance burdens 

The Federal Government's proposed changes to the Register of Foreign Ownership of Water or Agricultural Land 
Act 2015 have been passed which impose immediate and ongoing registration compliance burdens on foreign 
persons. 

New laws affect foreign persons holding registrable water 
entitlements and contractual water rights 

In our October article entitled, National register of foreign ownership of water entitlements, we advised that foreign 

persons who hold a "registrable water entitlement" or a "contractual water right" may need to register those 
interests with the Australian Taxation Office (ATO) from 1 July 2017 if the Federal Government's proposed 
changes to the Register of Foreign Ownership of Water or Agricultural Land Act 2015 are passed. 

These changes were passed on 1 December 2016. Under the new legislation, there are: 

 immediate compliance burdens; and 

 ongoing compliance burdens. 

Immediate compliance burdens 

From 1 July 2017 to 30 November 2017, "foreign persons" need to register with the ATO their "registrable water 
entitlement" or a "contractual water right" that they will hold at the end of 30 November 2017. 

Ongoing compliance burdens 

From 1 December 2017, "foreign persons" need to notify the ATO within 30 days of the end of a financial year if: 

 they started or ceased to hold a "registrable water entitlement" or a "contractual water right" during that 
financial year; 

 they became a "foreign person" while holding "a registrable water entitlement" or "contractual water right" 
during that financial year; 

 they ceased to be a "foreign person" while holding "a registrable water entitlement" or "contractual water right" 
during that financial year; 

 they held a "registrable water entitlement" or "contractual water right" where that entitlement or right to the 
volume of water or the share of a water resource changed. 

Penalties for non-compliance under the Taxation Administration Act 
1953 (Cth) 

Failure to meet the above registration compliance burdens will expose foreign persons to penalties under the 
Taxation Administration Act 1953 (Cth). At present, the penalty is 1 unit for each 28 days by which registration is 
delayed. At present, these units are valued at $180. 
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in 2016 and key items to watch out for in 2017 
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In brief – NSW has experienced rapid and significant planning and 
environment change 

There has never been so much incremental reform impacting development in NSW as there is today. All this at a 
time of big crane counts, big infrastructure and a need to increase housing supply. We take a look at the key 
changes in 2016 to bureaucracy, the Environmental Planning and Assessment Act 1979 (EP&A Act), case law 

and other environment and planning processes. 

While the NSW coalition mantra of "evolution not revolution" has been recited as the pragmatic underpinning for 
the latest reform agenda (in pointed contrast to the 2013 wholesale proposed-but-unsuccessful reform of the 
EP&A Act), the cumulative impact of each reform is beginning to feel more revolutionary than evolutionary. The 
upshot is that significant change is happening faster than you can say "Have your say", in order to facilitate, 
among other things, the "new normal"; annual population increases of 30,000 people each year in NSW. 

In this context, this article provides a high level summary of some of the key changes during 2016 to: 

 bureaucracy; 

 the EP&A Act and related policies; 

 case law; 

 other environment and planning processes. 

Bureaucratic changes impacting councils 

At the macro level, the amalgamation process for many councils is still being resolved in the courts. As the below 
Jade Precedent Tracker visually demonstrates, the courts have heard a large cluster of cases challenging the 
amalgamations: 
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We mention this because the coalface of planning and environment issues is often at this tier of government. 
During what appears to be somewhat of a "caretaker" period (the period when councils are under administration 
and before a new elected council is installed), councils are meant to be complying with the Department's Circular 
No 16-18/ 27 June 2016 / A489192 Council decision-making prior to the September 2016 local government 
elections. Although it is not a binding policy, we have observed difficulties in its implementation and even soft 
enforcement. Despite this, the circular is an important policy if NSW truly wants to "make things happen" given the 
current flux in local government. This is particularly important given the latest Australian Bureau of Statistics data 
showing a fall in approvals over the last six months. While correlation does not prove causation, the reduction in 
approvals does coincide with the amalgamation of councils in NSW. 

We have also just witnessed (and will continue to see) changes to the Local Government Act 1993 of both a 
symbolic and substantive nature, including the replacement of the charter with principles. While some of these 
reforms are geared at removing red tape, work will inevitably be required to ensure compliance and 
implementation of the new requirements or options available. Councils will need to adjust to some of the more 
permissive regulation embodied in the Act. 

One of the key environment and planning changes is the absence from the principles of the requirement for 
councils, councillors and council employees to have regard to the principles of ecological sustainable 
development (ESD) in carrying out their responsibilities and its removal from the principles for local government. 

Of course, many of the Acts under which local government works, such as the EP&A Act, still require 
consideration of ESD principles. Accordingly, the removal of ESD in the Local Government Act 1993 amendments 
is likely to have more of a symbolic effect. 

The other major change to the bureaucracy dealing with environmental planning issues is to the Department of 
Planning and the creation of the Greater Sydney Commission (GSC) through the Greater Sydney Commission 
Act 2015. The significant change here is the introduction of the GSC which came into effect on 27 January 2016. 
Many of the Minister's functions have been delegated to the GSC. This is particularly relevant for planning 
proposals. The GSC has also been tasked with some important planning functions such as the creation of District 
Plans, discussed in more detail below. 

Finally, the enforcement capabilities of the Department of Planning have been ramped up (see its Ministerial 
media release Toughest fines in the country come into force) across the Sydney, Singleton, Wollongong and 
Queanbeyan offices – doubling the number of compliance officers in the field across NSW to monitor and enforce 
the conditions placed on developments of state significance. 

 

 

Changes to the Environmental Planning and Assessment Act and 
related policies 

We recently attended an end of year seminar from Carolyn McNally, Secretary of the Department of Planning, 
who mentioned that a more comprehensive Planning Bill was on her desk. While we wait for that to eventuate, 
some of the changes gazetted in 2016 address: 

 the introduction of pre-development application consultation between neighbours; 

 integration of the new Sydney Planning Panels (which have replaced Joint Regional Planning Panels (JRPPs) 

within Sydney) into the EP&A Act, and setting out the new role of the Panels as consent authorities; 

 an end to transitional arrangements for projects approved under Part 3A, including modifications. 

Other reforms include: 

 A new VPA Practice Note dealing with "value capture", the practices of councils entering VPAs and the 
appropriateness of using VPAs in certain circumstances. It attempts to strike a balance between legitimate 
efforts to "capture" development profits and illegitimate "revenue raising", in light of mounting evidence that 
VPAs were being used by some councils as a "ransom". 

 A new pre-Gateway review process allowing reviews (by the Panels) of planning proposals that have 
stagnated. This is an important change necessary to reduce blockages in the system. We are currently acting 
on a number of proponent-led planning proposals impacted by a lack of inertia, which ironically seems partly 
attributable to the amalgamation of councils. It remains to be seen whether these blockages will be smoothed 
out with this review process. 
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 The introduction of District Plans – these plans appear to be an attempt to bring NSW back to what some see 
as the planning utopia that existed with the Cumberland Planning Scheme in the 1950s. These plans provide 
a policy link between the state and regional-level strategic planning and local controls in LEPs, and will help 
inform the 2017 review of A Plan for Growing Sydney (Greater Sydney's regional plan). District Plans also 

contain matters for consideration relevant to development applications or rezonings. 

 Further SEPP refinement and consolidation (with six SEPPs being repealed) and changes to SEPP 44 relating 
to koala habitat protection to broaden the scope of land that falls within the core koala habitat area. 

 The replacement of JRPPs with Sydney Planning Panels (SPPs). The SPPs determine regionally significant 
development applications (generally development with a capital investment value of more than $20 million) 
within the Greater Sydney Region (as defined in the GSC Act), and consider rezoning reviews. These are the 
same functions previously performed by the former Sydney East and Sydney West JRPPs. 

Significant planning and environment cases 

R v Turnbull murder case 

The Supreme Court issued its sentencing decision involving a lengthy custodial sentence of 35 years in R v 
Turnbull (No. 26) [2016] NSWSC 847, for the murder of an environmental officer while exercising his public 
functions investigating native vegetation clearance. While not strictly an environmental law case, this decision 
marks the conclusion of a two-year trial, preceded by investigations into allegations of unlawful clearance of 
native vegetation for the purpose of converting two properties to broadacre farms. It also provides some 
background to the repeal of the Native Vegetation Act 2003 and the introduction of the Biodiversity Conservation 
Act 2016. 

Compulsory acquisition cases before the Land and Environment Court 

The Land and Environment Court has had a busy year dealing with the number of compulsory acquisitions going 
on within NSW. Judgments in Dial a Dump Industries Pty Ltd v RMS [2016] NSWLEC 39, and in (the long-
awaited) RMS v Allandale Blue Metal Pty Ltd [2016] NSWCA 7 were handed down. Both cases have helped 
clarify the types of interests that are compensable when an interest in land is compulsorily acquired. Bligh 
Consulting Pty Ltd v Ausgrid [2016] NSWLEC 75 also provides some useful analysis on the approach to valuing 
construction easements that are compulsorily acquired, although the matter is under appeal. 

Reysson Pty Limited v Roads and Maritime Services (No. 4) [2016] NSWLEC 159 was perhaps one of the most 
novel compulsory acquisition appeals in 2016. The case involved an appeal against the amount of compensation 
offered by the RMS for the compulsory acquisition of land at Banora Point in far north New South Wales. The 
primary hearing was conducted in November 2012. Due to the age-barred imposition on judges at retirement age, 
the sitting Judge in that matter was unable to hand down judgment on a weekday before leaving the bench. 
Accordingly, the decision in favour of RMS was handed down to the parties and their legal representatives on 
Sunday 5 June 2016 at about 4.30 pm via teleconference – the day before Justice Craig's 72nd birthday. In these 
proceedings, the applicant submitted that the judgment and orders should be set aside because of the procedural 
irregularities observed by the court in handing down its primary decision. The court rejected these arguments, but 
interestingly did not award costs given the compulsory acquisition context and due to the novel nature of the 
issues and the reasonableness of the arguments put. 

Cases dealing with commencement and lapses of development consents 

There have also been a number of cases that have cleared the air on physical commencement and lapses of 
development consents, which has been a recurring theme for us this year with numerous owners and purchasers 
requesting advice on this issue. The three key take home points from these cases are: 

1. The following questions need to be answered affirmatively in order for the development consent not to lapse: 

 Is there a development consent for the erection of a building or the carrying out of a work? 

 Will the work relate to the approved development? 

 Will the work be commenced on the land to which the development consent applies before the lapse date? 

(Kunc J in Macquarie International Health Clinic Pty Ltd v Sydney Local Health District; Sydney Local Health 
District v Macquarie Health Corporation Ltd; Macquarie International Health Clinic Pty Ltd v City of Sydney 
Council (No. 9) [2016] NSWSC 155 at [69]). 

2. It is well established that survey and geotechnical works can constitute "engineering work" for the purposes of 
section 95(4) of the EP&A Act (Benedict Industries Pty Ltd v Minister for Planning; Liverpool City Council v 
Moorebank Recyclers Pty Ltd [2016] NSWLEC 122 per Robson J (at [59]). 

3. But the answer on these matters, as Tobias JA acknowledged in Hunter Development Brokerage Pty Ltd v 
Cessnock City Council; Tovedale Pty Ltd v Shoalhaven City Council [2005] NSWCA 169 (at [86]), that these 
cases turn on questions of "fact and degree" – shows that each case needs to be considered in light of the 
statute and case law that have emerged. 
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The EDO's case for Millers Point Fund Inc v Lendlease (Millers Point) Pty Ltd [2016] NSWLEC 166 was also 
heard in November 2016, regarding a challenge to decisions by the NSW Planning Assessment Commission 
(PAC) on the Crown Casino development at Barangaroo. It will be interesting to see what results from this case in 

terms of the PAC's obligation to assess modifications of the development's proposed location. 

Changes to other environment and planning legislation and 
processes 

There have also been a myriad of other reforms but too many to substantively deal with each one. So in the spirit 
of 2016, we set out in "listicle" form a summary of the other changes that have occurred: 

 A new Container Deposit Scheme commencing in July 2017 that will reduce the strain on councils' obligations 
for waste collection. Under the scheme, anyone who returns an empty eligible beverage container to an 
approved NSW collection depot or reverse vending machine will be eligible for a 10-cent refund. A network of 
depots and reverse vending machines will open across NSW to receive the empty containers. 

 Proposed amendments to the Protection of the Environment Operations (Waste) Regulation 2014 to repeal 

the "proximity principle". This change will place an obligation on occupiers of levy-liable waste facilities who 
wish to claim a transported waste deduction to provide evidence of the lawfulness of the receiving facility to 
use the waste for the relevant purpose. 

 A new Coastal Management Act 2016 that will have a significant impact on development within the "coastal 

environment area" which is expansively defined to include land adjoining coastal waters, estuaries, coastal 
lakes and coastal lagoons. 

 A new Crown Land Management Act 2016. Crown land comprises 50% of land within NSW and often has high 
ecological importance. The new Act provides, among other things, for: 

- Ministerial powers to require Crown land managers to take environmental and heritage considerations into 
account in making decisions about Crown land; 

- community engagement in decisions about Crown land by requiring the preparation of a community 
engagement strategy for proposals that could affect public use of Crown land; 

- Councils managing Crown reserves being required to follow detailed community engagement provisions 
under the Local Government Act 1993; 

- enabling the most appropriate local owner of Crown land to engage in negotiations during the process to 
transfer land out of the Crown Estate thereby providing for involvement for Aboriginal communities in 
Crown land and managing Crown land with native title rights and interests; 

- greater powers to stop illegal activity on Crown land. 

 Strata law reforms under the Strata Schemes Development Act 2015 allowing developers to carry out 
"renewals" where 75% of lot owners in a strata scheme vote to support the strata renewal plan. This has also 
created appeal rights for owners to the Land and Environment Court to challenge the compensation they 
receive for these forced private acquisitions. We have started to see a run on these matters. The provisions 
form a new mechanism for enabling urban redevelopment with increased density. 

 Changes to the Land Acquisition (Just Terms Compensation) Act 1991 and the processes to be followed for 
councils in acquiring land. These changes: impose longer time frames for the pre-acquisition process; the 
potential for reinstatement to be compensated; and increase the amount paid for what was previously known 
as solatium (increased from $25,000 to $75,000). We mention this change as planning for the infrastructure 
required to support NSW's projected population increases will inevitably require more compulsory acquisitions. 

 The introduction of the new Biodiversity Conservation Act and repeal of various other laws (eg Threatened 
Species Conservation Act 1995, Native Vegetation Act 2003 and parts of the National Parks and Wildlife Act 
1974), including a Biodiversity Offsets Scheme. The changes include: requiring the preparation of a 
biodiversity development assessment report for development approvals if the activity is likely to significantly 
affect threatened species; and introducing a new biodiversity offsetting scheme (replacing biobanking) to 
create biodiversity credits which can then be transferred (meaning sold) or retired (meaning they cannot be 
sold). 

Planning and environment watch list for 2017 

The key things to watch out for in 2017: 

 further substantive amendments to the EP&A Act; 

 how the new Crown Land Management Act, Biodiversity Conservation Act, Strata Schemes Development Act 
and Land Acquisition (Just Terms Compensation) Act are implemented and what develops practically; 

 the enforcement of large planning approvals and the conditions attached to them; 

 on a lighter note, judgments on a Sunday (per Reysson). 
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In brief 

On 20 October 2016, the State government released the Draft South East Queensland Regional Plan 
(ShapingSEQ). ShapingSEQ sets out a 25-year strategy to manage the region's growth through to 2041. For the 
first time this strategy is guided by an overarching 50-year vision. Parties wishing to make a formal submission 
have until midnight 3 March 2017. 

ShapingSEQ's vision is underpinned by five themes: grow, prosper, connect, sustain and live. While each theme 

includes several highlights such as the promotion of place-making initiatives and an extensive commitment to 
extending public transport networks, a deeper analysis highlights key land use and financial implications for local 
government and developers. 

South East Queensland's population is anticipated to increase by 
approximately 1.98 million by 2041, with the bulk expected to occur 
in the western and southern growth corridors 

South East Queensland (SEQ) is currently home to approximately 3.4 million people. This represents one in 

seven Australians and 70% of Queensland's population. A projected annual growth rate of 65,000 over the next 
25 years is anticipated to see the region's population reach 5.35 million by 2041. 

While every local government within SEQ is projected to experience growth over the next 25 years, those most 
drastically affected include Ipswich, Logan, Gold Coast and the Sunshine Coast. Projected growth rates in 
Ipswich and Logan are particularly noteworthy, achieving increases of 169.4% and 89.8% respectively. Such 
growth highlights the ongoing strategic importance of the western and southern growth corridors. 

ShapingSEQ adopts a revised approach to identifying and 
calculating the urban footprint to accommodate projected 
population growth to 2041 

While previous SEQ Regional Plans calculated the urban footprint on a theoretical basis, ShapingSEQ has 
refined the process so that the urban footprint now reflects realistic land supply. The new urban footprint now 
takes account of influencing factors such as land use, developer capacity, market forces and the timing of 
supporting infrastructure. 

Critically, ShapingSEQ also requires all SEQ local governments to maintain at least a 15-year supply of zoned 
and potentially serviceable land. The State government is committed to monitoring planning schemes and land 
stock annually to ensure compliance. 

The 25 years of land supply within the urban footprint is predicated 
on a new ratio of infill to greenfield development 

To manage the region's growth to 2041, ShapingSEQ sets a ratio of 60% infill to 40% greenfield development. At 
first glance this ratio represents a complete reversal of the target set out under the state's first SEQ Regional 
Plan. However, ShapingSEQ has redefined both greenfield and infill development to produce a result that 

conflicts with traditional interpretations. 

Whether development is classed as greenfield or infill is now entirely dependent on a site's position in relation to a 
statistical division's boundary. Development inside the statistical division's boundary will be classed as infill, while 
development outside will be classed as greenfield. 

Aerial and land use mapping confirms that the statistical division's boundary is not reflective of whether land is in 
fact developed. Consequently, ShapingSEQ defines numerous areas such as land within Coomera as greenfield 
development, despite the fact they are largely developed. 
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This new interpretation disguises the fact that there is substantially less greenfield land remaining in SEQ than the 
40% reported within ShapingSEQ. As a consequence, it is expected that emerging community greenfield land will 
be at a premium over the next 25 years. 

The State's push towards increasing the proportion of infill 
development reflects ongoing development trends and the pressing 
need to increase housing diversity 

State government statistics indicate infill development has become increasingly prevalent in recent years. For 
example, infill development accounted for 97% of all new development in Brisbane between 2011 and 2015. 
Between 2006 and 2015, 69% of SEQ dwelling approvals were granted within existing urban areas. Overall lot 
size also decreased from 640m2 in 2007 to 477m2 in 2015. 

At the same time, factors such as the global financial crisis and the cost of infrastructure have seen slower than 
expected uptakes of residential land in key greenfield locations such as the Ripley Valley and Caloundra South, 
although there have been significant exceptions such as Yarrabilba. 

To accommodate projected population growth, the state anticipates SEQ will require 907,200 new dwellings by 
2041. Of these new dwellings, ShapingSEQ sets a benchmark of 548,700 within infill locations. To successfully 

achieve such a target, it will be necessary to gradually transition away from traditional detached houses to 
increase the proportion of alternative dwellings. 

Changes to dwelling stock have traditionally occurred quite slowly. For example, in 2001 detached dwellings 
accounted for 75.5% of all dwellings. By 2011, a decrease of 1.1% was achieved. More recently the speed of this 
change has increased. For example, between 2011 and 2015 more than half of residential approvals were for 
dwellings other than houses. 

In an effort to ensure affordable housing and design are not sidelined at the expense of ongoing densification and 
infill development, ShapingSEQ aims to address the "missing middle". This term refers to the lack of dwelling 
types between detached houses and high-rise units. 

ShapingSEQ encourages developers to adopt increasingly diverse products, including "Fonzie" flats, "plexes", 
row houses, terrace houses and medium rise apartments. The State highlights Northshore Hamilton and 
Fitzgibbon Chase as positive examples of such development. Market demand and uptake will largely confirm 
whether such offerings become common place. 

ShapingSEQ's timeframes conflict with those currently applied to 
local government 

ShapingSEQ's timeframes are currently in conflict with those adhered to by local government. As noted, 
ShapingSEQ sets out a 25-year strategy to manage growth to 2041 and a 50-year vision to guide development 

through to 2066. It also requires local governments to maintain a 15-year supply of zoned and serviceable land 
through to 2031. 

At the same time, the strategic frameworks of local government planning schemes prepared under the 
Sustainable Planning Act 2009 (SPA) have a strategic planning horizon of 20 years (2031) and a land use 

(zoning) horizon of only 10 years (2026). 

Local Government Infrastructure Plans (LGIPs) within SPA planning schemes also feature priority infrastructure 

planning areas with a planning horizon of 10 to 15 years (2026-2031). Recent history indicates that SEQ councils 
are choosing to adopt the minimum period of 10 years.  

ShapingSEQ's requirement for councils to provide 15 years of 
zoned and serviceable land will increase the financial burden on 
local government 

Given the timeframes currently adopted within the majority of LGIPs, ShapingSEQ's requirement that 15 years of 
zoned and serviceable land be maintained effectively means that local governments must fund a further five years 
of local development infrastructure. This move has the potential to significantly increase the financial burden on 
local governments which are already managing tight budgets and increasing debt burdens. 

This increased financial burden is also being imposed at a time when local governments are limited to capped 
infrastructure charges. The short-term implications of its capped framework include increased local government 
debt, increased rates and reduced services. Long-term implications include unsustainable financial markets and 
ongoing political instability. 
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In brief 

The case of Kissane & Ors v Brisbane City Council [2016] QPEC 57 concerned a submitter appeal in the 
Planning and Environment Court against the decision of the Brisbane City Council to approve a development in 
Kuraby involving a development application for a development permit for a material change of use and preliminary 
approvals for building works for 68 multi-unit dwellings, together with a development permit for reconfiguring a lot 
to create a new road. 

Mary Kissane, Arsil Nayyar Hussain and Shamile Hussain are neighbours of the site who commenced the appeal. 
The issues in dispute were narrowed during the appeal to the remaining issues of density, amenity and character 
impacts and bushfire risk. 

The court found that the proposed development was in conflict with the Brisbane City Plan 2000, and that the 
extent of these conflicts were confirmed by the Brisbane City Plan 2014. In the absence of sufficient grounds to 
justify approving the proposed development despite the conflicts, the court allowed the appeal. 

Court found obvious and significant conflict with the Brisbane City 
Plan 2000 with respect to the density, form and scale of the 
proposed development 

The development application was lodged by Pacific Enterprises Pty Ltd and Noriba Pty Ltd with the council under 
the Brisbane City Plan 2000, shortly before the Brisbane City Plan 2014 came into effect. Since the 

commencement of the appeal, the proposed development had changed and been reduced to 62 multi-unit 
dwellings of between two and three storeys, to be built over four stages. 

Under the Brisbane City Plan 2000, the site was located in the Emerging community area, which was "generally 
suitable for urban purposes at some future time". Under the Brisbane City Plan 2000, the site was also included 

within a Potential Development Area in the Kuraby local plan, which relevantly provided that the site was 
generally intended for low density residential houses with dwelling densities of between 10 and 15 dwellings per 
hectare. The Kuraby local plan encouraged higher dwelling densities of up to 20 dwellings per hectare between 
400 and 800 metres from Kuraby or Fruitgrove railway stations, where dwellings "must be designed to ensure 
compatibility with the form and scale of detached housing". Within 400 metres of Kuraby or Fruitgrove railway 
stations, dwelling densities of up to 25 dwellings per hectare were encouraged. 

Kuraby railway station was the nearest station to the site, which was approximately one kilometre away. Pacific 
Enterprises and Noriba submitted that a flexible approach must be taken when considering the wording of the 
Kuraby local plan and that the strategic intent to provide increased housing densities close to public transport 
must be taken into account. Despite the site being located greater than 800 metres from Kuraby railway station, 
the court accepted that it was within walking distance, albeit not comfortable walking distance. 

However, the court found that the requirement that dwellings greater than 400 metres from Kuraby railway station 
"must be designed to ensure compatibility with the form and scale of detached housing" was a mandatory 

requirement under the Kuraby local plan. In considering the evidence from the town planning experts, the court 
accepted the evidence of the town planning expert for the submitters that the proposed development was 
incompatible with detached housing, including the adjoining detached housing, in terms of its height, form and 
scale. The court also accepted the submitters' town planning expert's evidence that there was no support for 
development of the density proposed within the Kuraby local plan area. The court found that the nature and extent 
of the conflict with the Brisbane City Plan 2000 was obvious and significant. 
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Court gave significant weight to the Brisbane City Plan 2014 as it 
represented a contemporaneous statement of planning intent for 
the site 

Section 495 of the Sustainable Planning Act 2009 relevantly provides that the court must decide the appeal based 
on the laws and policies applying when the application was made, but may give weight to any new laws and 
policies the court considers appropriate. In hearing the appeal, the court considered the appropriate weight to be 
given to the Brisbane City Plan 2014. 

As the development application was lodged ten days before the Brisbane City Plan 2014 came into effect, the 
court was of the view that the Brisbane City Plan 2014 represented a contemporaneous statement of planning 

intent for the site, and so should be accorded significant weight. 

Under the Brisbane City Plan 2014, the site is located in the Emerging community zone and the purpose of the 
code for this zone is to "identify land that is suitable for urban purposes and conserve land that may be suitable 
for urban development in the future". The site is also subject to the Kuraby neighbourhood plan code, which the 

court found was generally in accordance with the provisions in the Kuraby local plan, but relevantly provided the 
restrictions on dwelling densities within 800 metres of Kuraby railway station in more mandatory terms. With 
respect to the issues of density, form and scale, the court was of the view "that the relevant provisions of City Plan 
2014 confirm the extent of the conflict of the proposed development with the planning intent for the area". 

Court gave significant weight to the Brisbane City Plan 2014 
Bushfire overlay code as it represented a comprehensive response 
to a contemporary risk 

The Brisbane City Plan 2000 did not include provisions to manage bushfire risk. At the time the development 
application was made, State Planning Policy 2013 applied and dealt with the issue of bushfire risk. Under the 
Brisbane City Plan 2014, the site is identified on the Bushfire overlay code map as being surrounded by 
predominantly medium hazard areas and some high hazard areas. The Bushfire code provides for a minimum 
building protection zone of 20 metres of reduced fuel and includes an inner 10 metre zone of very low fuel. 

The parties' three bushfire experts all undertook an assessment of the proposed development against the 
Bushfire overlay code. They all agreed that the Bushfire overlay code was part of "the most up-to-date instrument 
available". The court took this evidence into account in determining that significant weight should be given to the 
Bushfire overlay code as "it represents a comprehensive response to a contemporary risk in circumstances where 
City Plan 2000 did not address the issue". 

Court found part of the proposed development subject to 
unacceptable bushfire risk 

The bushfire expert for Pacific Enterprises and Noriba downgraded the hazard level of the site from medium-high 
to low-medium based on his detailed site-specific analysis, including taking into account the low combustibility of 
Black Sheoak, which was found to be present in significant numbers adjoining the site to the south. Accordingly, 
the developers' bushfire expert was of the opinion that the use of fire retardant fencing and appropriate building 
design would provide "appropriate levels of safety for people and property" in those parts of the proposed 
development most at risk from bushfire threats. 

The submitters asserted that the site was not suitable for the proposed development because it was subject to 
unacceptable bushfire risks. Their and the council's bushfire experts maintained the position that "access and a 
total separation of at least 20 metres from the hazard to the nearest building are essential to provide a minimum 
acceptable risk position". The court preferred this evidence to that of the bushfire expert of the developers and 
found that the Bushfire hazard overlay in the Brisbane City Plan 2014 was accurate. 

In applying this position, the court found that some of the buildings in stage one and all of the buildings in stages 
three and four of the proposed development failed to comply with the minimum 20 metre separation from the 
bushfire hazard. The court found that this risk could not be addressed through conditions and that only those 
parts of the proposed development not subject to unacceptable bushfire risks should be considered appropriate 
for approval. 

In considering whether there were sufficient grounds to justify approval of the proposed development, the court 
found that there was need for the proposed development. However, in light of the significant conflicts with the 
Brisbane City Plan 2000, the court found insufficient grounds to justify approving the proposed development 
despite the conflict. 
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In brief 

The case of Conias Hotels Pty Ltd & Anor v Brisbane City Council & Anor [2016] QPEC 59 concerned a directions 
hearing in the Planning and Environment Court for a pending application for costs on the part of Conias Hotels 
Pty Ltd and City Commercial Holdings Pty Ltd against the developer, Ross Nielson Properties Pty Ltd, to recover 
the costs of Conias and City Commercial Holdings in relation to the originating application which was discontinued 
by Conias and City Commercial Holdings. 

The main issue was whether Conias and City Commercial Holdings were entitled to documents directly relevant 
to the advice received by the developer on its prospects of success in the proceeding. 

While the court determined that Conias and City Commercial Holdings were entitled to any document containing 
the prospects advice, the relief sought by Conias and City Commercial Holdings was too broad. Nonetheless, the 
court decided to allow the parties an opportunity to address the court in respect of the final orders being sought. 

The originating application was discontinued on the basis that the 
development application the subject of the originating application 
was withdrawn by the developer 

The developer intended to carry out a residential high-rise development at the edge of Brisbane central business 
district fronting Roma Street. Conias and City Commercial Holdings are the owners of commercial premises 
whose access would have been affected by the developer's proposed development. 

The court made orders which allowed Conias and City Commercial Holdings leave under rule 15(1)(b) of the 
Planning and Environment Court Rules 2010 to discontinue the originating application on the grounds that the 
development application the subject of the originating application was withdrawn by the developer. 

The court made further orders in October 2016 requiring applications and supporting material and reply be filed by 
the parties with respect to costs. 

Draft orders were sought requiring the developer to provide 
documents to Conias and City Commercial Holdings directly 
relevant to the prospects advice received by the developer 

The court was provided with a draft set of six orders of which orders 2.1 and 2.2 were in dispute that were as 
follows: 

(2) by 4pm on 30 November 2016 the third respondent shall either: 

(2.1) deliver to the applicants copies of all documents directly relevant to the 
allegations in paragraph 12 of the affidavit of Peter Gordon Green sworn on 
10 November 2016 that the third respondent had advice on its prospects in the 
proceeding, including any note by the servants, agents or legal representatives 
of the third respondent in respect of any oral advice to the third respondent on 
its prospects in the proceeding, or 

(2.2) file and serve affidavits by both a servant of the third respondent having 
knowledge of the documents in the possession, power and control of the third 
respondent and the solicitor at Conner O'Meara having carriage of the matter 
for the third respondent attesting to the fact that the documents of the sort 
described in paragraph 2.1 do not exist. 

Paragraph 12 of Mr Green's affidavit stated that the developer made the decision not to proceed with the 
proposed development despite having received a favourable prospects advice. 
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On 15 November 2016, the solicitors for Conias and City Commercial Holdings wrote to the developer's solicitors 
seeking a copy of the prospects advice referred to in Mr Green's affidavit. The developer's solicitors replied on the 
same day stating that the advice provided to Mr Green with respect to the prospects of the developer in the 
proceeding was provided orally. 

This formed the basis upon which the developer sought to oppose the draft orders and the developer contended 
that there was no duty or obligation to go any further. 

Court determined that legal professional privilege was waived and 
Conias and City Commercial Holdings were entitled to the relief 
sought for its application for costs 

However, the court was of the view that "there might well be written advice underlying the substance passed on to 
Mr Green by Mr Nielson". Accordingly, the relevant question was whether there was written advice in existence 
that had been provided to Mr Neilson which was then passed on orally to Mr Green. 

The court considered the disclosure of the prospects advice in the context of legal professional privilege and 
whether or not that privilege had been waived. 

The court found that the prospects advice was given and acted upon by the developer and it was " in all 
probability, going to be a not insignificant or inconsequential "issue" in the cost proceedings". The court adopted 
the words used by the Federal Court in Bennett v The Chief Executive Officer Australian Customs Service [2004] 

FCAFC 237 that: 

 "It would be inconsistent and unfair, having disclosed and used the substance of the advice…to now seek to 
maintain privilege in respect of the relevant parts of that advice which pertain to the expressed conclusion. …" 

 "That for a client to deploy the substance of effect of legal advice for forensic or commercial purposes, is 
inconsistent with the maintenance of the confidentiality that attracts legal professional privilege." 

For this reason, the court determined that Conias and City Commercial Holdings were entitled to any document 
containing the prospects advice. However, the court considered that the request for disclosure of copies of all the 
documents directly relevant to the allegation made in Mr Green's affidavit was too broad. Nonetheless, the court 
was inclined to leave the matter to the parties to resolve until such time the court was required to intervene. 
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In brief 

The case of Beerwah Land Pty Ltd v Sunshine Coast Regional Council; Woodlands Enterprise Pty Ltd v Beerwah 
Land Pty Ltd & Another and Sunshine Coast Regional Council v Beerwah Land Pty Ltd [2016] QPEC 55 

concerned three proceedings for declaratory relief in the Planning and Environment Court in respect of a 
development application made by Beerwah Land Pty Ltd to the Sunshine Coast Regional Council for 
reconfiguring a lot to create 16 lots, a new road and access easements on land situated at Geordy Close and 
Lloyd Street, Beerwah. Woodlands Enterprises Pty Ltd was also a party to the proceedings and was the operator 
of a nearby poultry farm which had concerns about reverse amenity impacts arising from the proposed 
development. 

The development application was processed on the basis that it required code assessment. However, due to an 
error in calculating the length of the decision-making period, the council did not decide the application within the 
decision-making period or extend the decision-making period for the development application. As a consequence, 
Beerwah Land gave a deemed approval notice which had the effect that the council was taken to have decided to 
approve the development application. The council exercised its powers under section 331 of the Sustainable 
Planning Act 2009 and gave a decision notice for the development application which imposed conditions which "in 
effect, denied approval for the majority of the lots sought and, in particular, those closest to the poultry farm" (at 

[7]). 

The court found that the conditions imposed on a deemed approval could not be used to effect a refusal of the 
development application. However, the court determined that its broad power under section 440 of the 
Sustainable Planning Act 2009 to deal with matters of noncompliance was applicable where an assessment 

manager had failed to make a decision despite the application of the deemed approval provisions. The court 
found that there was a planning and public/community interest in the development application being subject to 
merit assessment and that it was appropriate to exercise the discretion under section 440 and return the 
application to the decision stage. 

Court found that the development application was properly made 
and subject to code assessment 

The development application was, with the council's agreement, made under the Caloundra City Plan 2004 as a 
development application (superseded planning scheme). 

The council and Woodlands submitted that there were a number of issues with the way the development 
application was made and processed as a code assessable application. The first being whether the development 
application made by Beerwah Land was the one which council had agreed to assess under the council's 
superseded planning scheme and the second being whether the development application required impact 
assessment. 

Construing the application as a whole, the court found that the application was the one which council had agreed 
to assess under the council's superseded planning scheme and that the development application was code 
assessable. 

Court found that conditions imposed on a deemed approval could 
not amount to a partial refusal of the development application 

It was contended that the proposed development conflicted with certain provisions of the council's superseded 
planning scheme and that on this basis it could not be approved consistently with the decision rules under section 
326 the Sustainable Planning Act 2009 or that the council had power to subject the deemed approval to 
conditions directed at the conflict. 

The court emphasised that the regime for deemed decisions did not provide for a decision based on an 
assessment of the development application. Instead the regime was such that the development application was 
deemed approved after the giving of a deemed approval notice due to the failure of the assessment manager to 
make a decision within the decision-making period. 
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From the point a deemed approval notice was given, the assessment manager's "only remaining role is to give a 
decision notice which either… approves the application or… approves the application subject to conditions" (at 
[26]). The court found that the power to refuse a development application was lost where the deemed approval 
regime of the Sustainable Planning Act 2009 was enlivened and that "the conditions power cannot be used to 
effect a refusal, even one which would be consistent with the planning scheme provisions" (at [27]). 

The decision notice given by the council included a condition which expressly stated that 13 of the 16 lots were 
"not approved" (at [7]). The court found that this was a partial refusal of the development application which was 
not within the council's powers under section 331 of the Sustainable Planning Act 2009 in circumstances where a 

deemed approval notice had been given. 

Court exercised its discretion under section 440 of the Sustainable 
Planning Act 2009 to return the development application to the 
decision-making stage 

Section 440 of the Sustainable Planning Act 2009 gives the court a broad discretion where a provision of the Act 

has not been complied with, or has not been fully complied with, to deal with that matter in the way the court 
considers appropriate. 

The court found that there had been a failure to comply with section 318(1) of the Sustainable Planning Act 2009, 
in particular the requirement that the council would decide the development application within the decision-making 
period. 

Beerwah Land submitted that section 440 should not apply on the basis that: 

 the relief under that section was only available to an applicant and not an assessment manager; and 

 the failure to comply with section 318(1) was not a non-compliance for the purpose of section 440 but rather 
generated other rights. 

The court found no justification for these submissions in the language of the provision or in the statutory scheme 
otherwise. The non-compliance which gave rise to a deemed approval did not dictate a different application of 
section 440. 

It was further submitted by Beerwah Land that the court should not exercise its discretion under section 440 in 
circumstances where the statutory scheme provided for other consequences, namely a deemed approval. The 
court relevantly stated (at [50]) as follows in respect of granting a remedy under section 440 where there is a 
deemed approval: 

Certainly it should not be seen as a remedy to be applied whenever a deemed approval arises by 
reason of an assessment manager’s honest mistake, but equally it should not be approached on 
the basis that the discretion should never be exercised in a way which interferes with a deemed 
approval. Nor do I consider that some disentitling conduct on the part of the holder of the deemed 
approval is required, before the exercise of the discretion under s 440 could be justified. 

In determining whether to exercise its discretion, the court noted the following: 

 the council's non-compliance arose by accident; 

 Beerwah Land had not acted to its detriment in reliance on the deemed approval; 

 there was a significant planning and public/community interest in a merit assessment of the development 
application arising from concerns surrounding reverse amenity impacts arising from the proximity of the 
residential subdivision to the poultry farm. 

On balance, the court decided that the discretion under section 440 should be exercised to return the 
development application to the decision-making stage, meaning that the deemed approval would no longer be of 
effect. 
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In brief 

The case of Ken Drew Town Planning Pty Ltd v Brisbane City Council [2016] QPEC 62 concerned an appeal in 
the Planning and Environment Court by Ken Drew Town Planning Pty Ltd against a decision of the Brisbane City 
Council to refuse a development application made for the demolition of a pre-1947 house and for a material 
change of use for a multiple unit dwelling on land at 392-396 Old Cleveland Road, Coorparoo. 

In the hearing Ken Drew Town Planning only sought that the appeal be allowed in respect of the aspect of the 
development application for the demolition of the pre-1947 house, and did not persist in appealing the refusal of 
the material change of use for the multiple unit dwelling. 

The court found that while the relevant part of the road in which the house was located maintained some 
traditional character, the demolition of the house would not result in the loss of traditional building character and 
the house did not contribute positively to the visual character of the road protected by the relevant demolition 
code. On this basis, the proposed demolition was found to comply with the disputed aspects of the relevant 
demolition code and the appeal in respect of the aspect of the development application for the demolition of the 
pre-1947 house was allowed. 

Ken Drew Town Planning needed to establish that the proposed 
demolition met relevant acceptable or performance outcomes of the 
relevant demolition code of the Brisbane City Plan 2014 

The house the subject of the proposed demolition was a pre-1947 Queenslander style house which was in the 
character residential zone and traditional building character overlay of the Brisbane City Plan 2014. 

The issues in the appeal were such that to succeed in the appeal Ken Drew Town Planning needed to show that 
the proposed demolition complied with one of two acceptable outcomes, or a performance outcome of the 
traditional building character (demolition) overlay code. The relevant performance outcome and acceptable 
outcomes required that the house (at [3]): 

(a) is a building which, if demolished, will not result in the loss of traditional building 
character (AO5(c)); or 

(b) is in a street that has no traditional character (AO5(d)); or 

(c) is a building which does not contribute positively to the visual character of the street 
(PO5(c)). 

Court found that an average visitor would leave the relevant part of 
Old Cleveland Road with an impression that it had a mixed 
character but that it maintained some traditional character 

The visual character of the relevant part of the road had to be determined by reference to the perception of an 
average person walking along the road and by considering the whole of the relevant part of the road as opposed 
to considering particular houses or groups of houses. 

The relevant part of Old Cleveland Road for the purposes of the appeal was limited to the part of the road which 
ran approximately from French Street in the west to Burke Street in the east, with the subject house being located 
on the northern side and towards the eastern end of this part of Old Cleveland Road. The subject house was set 
back 10 metres from the road and was flanked on each side by multiple unit dwellings with both of these multiple 
unit dwellings having been constructed sometime after 1946. 

The relevant part of the road had changed considerably since 1946 and while a number of pre-1947 houses 
remained, it now contained prominent commercial buildings and multiple unit dwellings which had been 
constructed after 1946. 
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Having been assisted by the evidence of heritage architects called by each party, the court found "that the overall 
visual character of this part of Old Cleveland Road is not one of traditional character (notwithstanding the 
presence of some traditional character buildings, particularly toward the western end, of the northern side of the 
Road)" (at [32]). Further, the court found "the reasonable average visitor would leave this section of Old Cleveland 
Road with the impression that it is a busy arterial road, with a mixed character, both in terms of uses and 
architectural style, building scale, size and heritage, but in respect of which the commercial and multiple unit 
dwellings are the more prominent, by virtue of their size, and stark exposure" (at [33]). 

However, despite this considerable departure from the traditional character of the road in 1946, the court was not 
willing to accept that the relevant part of the road had "no traditional character" and therefore the court found that 
the proposed demolition did not comply with AO5(d) which required that the road have no traditional character. 

Court found that the proposed demolition would not result in the 
loss of traditional building character and that the house did not 
contribute positively to the visual character of the road protected 
by the relevant demolition code 

The court noted that the loss of traditional character which is contemplated by AO5(c) of the relevant demolition 
code is not an absolute loss but is rather a loss of character that is meaningful or significant. 

The subject house, which was set back from the road between brick multiple unit dwellings at the eastern end of 
the relevant part of the road, was isolated from the remaining pre-1947 houses that were clustered towards the 
western end of the relevant part of the road. These features of the subject house's location and the already 
significantly degraded traditional building character of the relevant part of the road led to the court finding that the 
proposed demolition would not result in "a meaningful or significant loss of traditional building character" (at [40]) 
and that the proposed demolition therefore complied with AO5(c) of the relevant demolition code. 

Although not necessary, having found that the proposed demolition complied with AO5(c) of the relevant 
demolition code, the court also considered whether the proposed demolition complied with PO5(c) of the code. 
This required the court to determine whether the subject house contributed positively to, as opposed to being 
neutral or detracting from, the visual character of the street protected by the relevant demolition code and the 
Brisbane City Plan 2014. 

Being located as it was back from the road and separated from the other remaining pre-1947 houses in the 
relevant part of the road the court found that "the contribution of the subject house, to the visual character of the 
Road which is protected by the code and the planning scheme, is not material" (at [47]). On this basis, the court 

found that the proposed demolition complied with PO5(c) of the relevant demolition code. 

As the proposed demolition was found to comply with AO5(c) and PO5(c) of the relevant demolition code the 
appeal in respect of the aspect of the development application for the demolition of the pre-1947 house was 
allowed. 
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In brief 

The case of Fortress Freeholds Pty Ltd v Brisbane City Council & Ors [2016] QPEC 63 concerned an appeal in 
the Planning and Environment Court commenced by Fortress Freeholds Pty Ltd against the decision of the 
Brisbane City Council to refuse a development application for a development permit for a material change of use 
for a warehouse (self-storage facility) and a reconfiguring of a lot. 

The site the subject of the appeal was located on Gympie Road, Carseldine, and was improved by the Carseldine 
Palms Motel, which had existed since 1996 but was no longer operational. The site was surrounded by 
predominantly residential lots to the east and west, Carseldine police station to the south and a proposed Energex 
substation to the north. The council opposed the material change of use but not the reconfiguring a lot aspect of 
the development application. 

The court found that the proposed development was in "serious and major" conflict with the planning scheme and 
that there were no grounds established to justify approval of the development despite the conflict. 

Court found that the proposed use was in conflict with the relevant 
provisions of the Brisbane City Plan 2014 

The alleged conflicts with the Brisbane City Plan 2014 arose from the proposed use of the site for a warehouse in 
circumstances where the site was included in the suburban living area under the Strategic Framework and the low 
density residential zone. 

Fortress Freeholds conceded that the proposed development was in conflict with a number of provisions of the 
planning scheme since it would cater for more than a local need but denied conflict with any other provisions. 

With regards to the Strategic Framework, the court agreed with the council's submissions and found that whilst 
the proposed use was not expressly discouraged and some non-residential uses were contemplated in the area, 
such uses did not include warehousing. On the other hand, the court recognised that the proposed storage and 
warehousing use was expressly contemplated within industrial areas. 

With regards to the low density residential zone code, Fortress Freeholds contended that this code also did not 
discourage the proposed use and that the proposed development was appropriate on the site having regard to the 
surrounding locality. 

The town planning expert for Fortress Freeholds observed that the existing use of the land for a motel and the 
surrounding non-residential uses consisting of a police station and a proposed Energex substation, meant that the 
area did not have a character that is "predominantly dwelling houses supported by community uses and small-
scale services and facilities which cater for local residents" (at [37]). 

The court found, however, that the purpose of the low density residential zone code was clear and that the 
proposed development could not be said to be "harmonious" with the planning scheme in circumstances where 
the types of non-residential uses contemplated, being community uses and small-scale services and facilities that 
cater for local residents, were expressly articulated. 

Court found that the built form of the proposed development was in 
conflict with the relevant provisions of the Brisbane City Plan 2014 

In respect of the built form, the council contended that the proposed development was in conflict with the 
provisions of the low density residential zone code and the Bracken Ridge and district neighbourhood plan code. 

The applicable codes relevantly required development to be "of a form and scale that reinforces a distinctive 
subtropical character of low rise, low density buildings set in green landscaped areas" and "of a height, scale and 
form which is consistent with the amenity and character, community expectations and infrastructure assumptions 
intended for the … site and is only developed at a greater height, scale and form where there is both a community 
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need and economic need for the development". The applicable codes also required development for non-
residential uses to be "small-scale" and to "cater for local residents". 

In respect of the scale of the built form, the court described the proposed development as "substantial and 
significant" and considered that it would be "out of place in a low density residential zoned area". The court also 

considered that the proposed development was of a greater scale than what could be considered consistent with 
the amenity and character of the site, community expectations and also the infrastructure assumptions intended 
for the site and that Fortress Freeholds had not established a need for the proposed development in this location. 

Court found no sufficient grounds existed to justify approval 
despite the conflict 

The town planning expert for Fortress Freeholds conceded that the only ground sufficient to overcome the conflict 
was the potential need for the proposed development, such that if it was found that there was no demonstrated 
need for the proposed development, there were not sufficient grounds to approve despite the conflict. 

The court considered evidence from the need experts for both parties in relation to the self-storage industry. In 
considering the evidence, the court found the evidence of the need expert for Fortress Freeholds unsatisfactory 
and unpersuasive and preferred the evidence of the need expert for the council. 

The experts identified a self-storage facility customer catchment area defined by reference to a 7km radius of the 
land (being equivalent to a 20 minute travel time) for the purposes of carrying out a supply and demand analysis. 

The analysis identified an estimated demand of 5,225 units based on the 2016 population figure and a demand 
rate per capita. The analysis also identified 16 competing self-storage facilities within the catchment area 
providing a total supply of 7,545 storage units. This number was reduced significantly after taking into account 
discounts for the average occupancy level of 84.1% and the amount of that supply that would be used by people 
from within the catchment area. This number was then increased when accounting for people within the 
catchment area using storage facilities outside of the catchment area before arriving at a total existing supply of 
5,145 storage units. 

The analysis showed that in the "most likely case", there would be an estimated shortfall of 101 units which the 

court found was not evidence of a demonstrable need. 

The court also accepted that any need for such a facility could be accommodated on appropriately zoned land 
within the catchment area. 

The court ultimately found that there was not a community or economic need for the facility in the proposed 
location to justify its approval despite the conflict. It consequently dismissed the appeal in so far as it related to the 
material change of use aspect of the proposed development. 
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In brief 

The case of Quintenon Pty Led v Brisbane City Council [2016] QPEC 64 concerned an appeal by Quintenon Pty 

Ltd against the council's deemed refusal of a development application for a material change of use for a proposed 
mixed-use building, including aged care accommodation, assisted living units, medical consulting rooms and a 
health training facility located at 7 to 17 Wolseley Street, Buranda. 

A central issue in the case was the acceptability of the height of the proposed development and whether it was 
consistent with the intended scale and character of the Buranda Precinct of the Eastern Corridor Neighbourhood 
Plan. 

Relevantly, the council submitted that the proposed development conflicted with the City Plan 2000 and the City 
Plan 2014, which came into force after the development application was lodged but was deserving of weight. The 

council also asserted an absence of sufficient grounds to warrant approval notwithstanding the conflict. 

Quintenon argued that there was an economic and community need for the proposed development such that 
there were sufficient grounds to approve the development application. The council argued that the need could still 
be addressed, to a lesser extent, by a development of acceptable height and that Quintenon had not sufficiently 
explained the necessity for the number of storeys proposed. 

Ultimately, the court was of the view that the proposed development was generally consistent with the relevant 
local and regional planning provisions, satisfied a strong economic and community need, was of substantial merit 
and therefore should be approved notwithstanding the conflicts with the planning schemes. 

The potential for the proposed development to respond to changing 
demands by adaptive re-use rather than demolition, promoted 
desirable sustainability 

The height and visual impact of the proposed development gave rise to the most substantial conflicts, in the 
council's submissions. The proposed development was expressed as 20 storeys but was approximately 82 
metres to the top of its roof which the council stated to be "relatively tall, in absolute terms, for a 20 storey 
building". This was a consequence of using a relatively high floor-to-floor vertical dimension of 3.9 metres per floor 
to ensure that the building could be designed to be flexible in respect of the different uses so that if needs were to 
change, the potential adaptive re-use of the building could be facilitated. 

Of particular focus were the provisions of the Buranda Precinct which relevantly provided that the precinct was to 
be revitalised, capitalising upon its proximity to the hospital and eastern busway; whilst the intent for the Buranda 
Core Sub-precinct is that "a mix of predominantly non-residential uses is supported with a strong focus on medical 
related services. Development is up to 15 storeys, includes offices and some higher density residential 
development". 

The court found that the potential for the proposed development to respond to changing demands by adaptive re-
use rather than demolition promoted desirable sustainability, in a building which was otherwise well designed and 
located. 

The likely future development of the area must be considered in 
assessing how the proposed development would sit within the 
intended outcome for the precinct 

Although the central issue was whether the proposed development was consistent with the intended scale and 
character of the precinct and sub-precinct, the Eastern Corridor Neighbourhood Plan did contemplate the 
potential for development exceeding the maximum of 15 storeys notwithstanding the statement of intent. 
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Accordingly, the parties put forward evidence in respect of the likely visual impact of the proposed development 
with the council submitting that the proposed development would not "fit in" with the surrounding area unless 
future development was imagined to be exceptionally tall and wide. However, in dismissing this argument, the 
court found that the likely future development of the area must be considered in assessing how the proposed 
development would sit within the intended outcome for the precinct. 

The court found that the proposed development would not draw 
attention away from designated landmark sites in the Buranda 
Precinct 

Although the proposed development was in a different physical location, the council submitted that the future 
development of the designated landmark sites in the Buranda Precinct would find it more difficult to perform their 
function of providing a prominent visual reference because the height of the proposed development would draw 
attention away from the designated landmark sites. 

In dismissing that submission, the court found that the proposed development would not have the effect alleged 
by the council, even if the future development of the designated landmark sites was of a lesser height than the 
proposed development. 

The court found that the proposed development as a whole 
responded to a strong economic and community need 

Quintenon relied upon several grounds to justify the approval of the proposed development despite any conflict 
that were broadly described as relating to need and other matters of merit. 

In particular, Quintenon argued that the proposed development satisfied a need for new retirement facilities within 
the inner city area of Brisbane and difficultly in housing the elderly close to their communities and within easy 
access to medical-related facilities and more trained aged care workers. 

In response, the council submitted that these needs could be addressed, to a lesser extent, by a development of 
acceptable height and that Quintenon had not explained the necessity for the number of storeys proposed. 

However, in finding that the proposed development as a whole responded to a strong economic and community 
need, the court was satisfied that there was an economic and community need for each component of the 
proposed development and a benefit to be derived from the co-location of each component. 

There were sufficient grounds to approve the proposed 
development despite the conflict arising from the building's height 

Although there was some conflict with the provisions of both the City Plan 2000 and the City Plan 2014, the only 
significant conflict arose was in respect of the height of the proposed development. 

Whilst the height of the proposed development was too high to avoid the finding of some conflict, the court found 
that it would not be perceived to be dramatically excessive in the context of existing approved and likely future 
development in the surrounding area as the planned revitalisation and intensification of the Buranda Precinct is 
realised. 

Accordingly, the grounds in favour of approval, including the extent to which the proposed development 
responded to the strong economic and community need, led the court to conclude that the proposed development 
should be approved notwithstanding the conflict. 
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In brief 

The case of Logan City Council v Jones & Another [2016] QPEC 60 concerned an originating application by 

Logan City Council in relation to an alleged contempt of court by landowners. The alleged contempt concerned a 
contravention of orders made by the Planning and Environment Court on 21 November 2014 in respect of 
unlawful land uses and buildings found on the landowners' property. 

Despite undertaking substantial actions to bring the property into compliance, all parties agreed that the court's 
orders had been contravened. The court noted that non-compliances cannot be overlooked and should be dealt 
with so as to deter future reoccurrences. 

The court, after acknowledging the landowners' genuine change in attitude and financial difficulties, ordered that 
they be released into a recognisance, without sureties, for the amount of $1,000 on the condition that for a two-
year period they keep the peace, bring the property back into compliance within a fixed period and appear before 
the court again if required. 

Court orders required the landowners to cease unlawful building 
work and uses on their property and to remove or demolish various 
buildings 

The council previously commenced proceedings seeking declarations and orders that the landowners were 
unlawfully using their property as a relocatable home park and for the purposes of selling automotive parts and 
automobiles, and had carried out extensions to a house and a number of other buildings, including a shed and 
shipping containers. 

All parties agreed and consented to orders made on 21 November 2014 requiring all building work to cease until 
the relevant permits were obtained and the performance of remedial work to remove or demolish certain unlawful 
structures. 

Council commenced an application for contempt in response to 
continued non-compliance with the court order 

It was common ground that the court's original order had been contravened. The council's application for 
contempt, commenced by way of an originating application, alleged that although certain remedial work had been 
undertaken, there was substantial non-compliance with the court's orders. 

The landowners admitted the facts contained in the council's originating application. This admission led to an 
order of the court on 5 May 2016, which varied the earlier order of 21 November 2014, to give the landowners a 
further opportunity to achieve development compliance. 

Despite undertaking substantial remedial action, the landowners 
still failed to fully comply with the revised court order 

All parties recognised that the landowners had undertaken remedial actions to demonstrate substantial 
compliance with the court order of 5 May 2016. Those matters still awaiting compliance related to removing 
extensions to a house and the removal of three shipping containers. 

Whilst the landowners had obtained approval from the council to relocate two of the containers onto concrete 
foundations, they were unable to finance the works and ultimately had to dispose of all of the containers. The 
landowners claimed that any subsequent delay in removing the containers stemmed from difficulties in finding a 
suitable removalist. 

In addition, the landowners did not fully comply with a requirement to remove the addition of an unapproved 
floating floor within the dwelling's carport. 
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In sentencing the landowners for contempt, the court determined 
that the landowners had no real excuse for failing to comply with its 
orders but recognised their financial circumstances and genuine 
contrition 

The landowners explained that they were unable to afford legal advice relating to the court's orders and had 
therefore acted on the advice of several non-lawyers. Subsequently, it was argued that the landowners had 
mistakenly formed the view that the court's orders could be challenged or entirely ignored. 

The court found that the landowners' explanation offered no good excuse. The court relevantly stated, "the Court 
cannot stand by and allow people to thumb their noses at Court orders and the Court needs to deal with non-
compliances in a way which not only deters future non-compliance by the people at hand, but which serves to 
provide a general deterrent to others..." (at [15]). 

The court did, however, hold that it was appropriate to consider the modest means and ongoing financial 
difficulties faced by the landowners. One of the landowners was an undischarged bankrupt and disability 
pensioner. The other landowner was a carer. Together they were in default to the mortgage over the subject 
property and faced imminent eviction. 

The court held that imposing a substantial fine was an unattractive sentencing option, particularly as the 
landowners had no capacity to make such a payment. Furthermore, the genuine contrition of the landowners, 
their efforts to bring the property into compliance and an offer to undertake community service also convinced the 
court that there was a low risk of future contraventions. 

Ultimately, the court ordered that the landowners be released into a recognisance, without sureties, in the amount 
of $1,000 on the condition that they appear before the court if required within a period of two years. In the 
meantime, the landowners were to keep the peace, maintain good behaviour and rectify any outstanding matters 
of non-compliance within a set period of time. 
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In brief 

The Queensland State government commenced work on the Draft Queensland Housing Code (QHC) in 2014 in 

consultation with members of the planning, building, property, design and local government sectors. The QHC 
was formally released for public consultation in September 2016. Individuals wishing to make a submission may 
do so online until 31 March 2017. 

The QHC forms part of the greater Queensland Development Code (QDC). Its release represents the State's 

response to modern development trends and aims to reduce confusion and delays associated with residential 
development in Queensland. However, its release has garnered mixed responses from local government and the 
development industry. 

The State intends for the QHC to standardise residential 
development in Queensland to promote efficient land use and 
development assessment 

The purpose of the QHC is to provide a State-wide standardised code for the siting and design of particular 
residential dwellings. The State intends for the QHC to remove the need for local government planning schemes 
to incorporate alternative provisions. 

The State anticipates that the QHC will streamline the assessment of residential development and facilitate 
efficient land use, while reducing costs to both consumers and the development industry. By improving the 
efficiency of development assessment, the State aims to promote innovative designs capable of addressing 
housing affordability and producing a more diverse built form. 

The QHC provides a single standardised code for the siting and 
design of the majority of residential dwellings across Queensland 
and operates much like a standard planning scheme code 

Parts 1.1-1.3 of the current QDC relevantly provide standardised rules for both the siting and design of Class 1, 
dual dwellings and associated class 10 buildings across Queensland. The QHC will repeal and replace parts 1.1-
1.3 of the QDC upon commencement. 

The QHC applies to all infill and greenfield development across Queensland, with the exception of priority 
development areas. Any applications lodged prior to the QHC's release may still be assessed against the 
repealed parts 1.1-1.3 and will be governed by the transitional arrangements set out in section 36 and section 37 
of the Building Act 1975. 

The QHC will work in tandem with the Draft Reconfiguring a Lot Code (QRLC), which is also intended for 

incorporation into the QDC and is also currently open for public submissions. The QHC functions similarly to 
standard planning scheme codes, featuring both performance outcomes and acceptable solutions across each of 
the following elements: 

 height; 

 site cover; 

 setback encroachments; 

 privacy; 

 front, side and rear setbacks; 

 car parking and driveways; 

 private open space; 

 fencing; 

 additional requirements for built to boundary walls. 
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If an application for a new dwelling house successfully complies with each of the acceptable solutions, it may be 
directly approved by a building certifier. If housing plans fail to meet the acceptable solutions of the QHC, the 
application must be referred to the relevant local government as a concurrence agency in accordance with items 
19 and 21 in Schedule 7, Table 1 of the Sustainable Planning Regulation 2009. 

The State proposes that any inconsistency between the QHC and the relevant local government planning scheme 
will be addressed and resolved through this concurrence agency arrangement. In effect, local government is 
burdened with ensuring that the provisions of their respective planning schemes prevail over the QHC. 

The State's failure to update parts 1.1-1.3 of the QDC has allowed it 
to be out paced by modern development standards, giving rise to a 
complicated and confusing system of alternative standards 

The concept of the "traditional family home" continually evolves to reflect factors, including market demand, 
modern household structures, budgets and land availability. The change in residential development is made 
evident by observing the now commonplace occurrence of residential subdivisions featuring lots sizes between 
400-450m2. Certain areas are now accommodating lots as small as 150m2. 

Despite such change, parts 1.1-1.3 of the QDC were last updated by the State in March 2010. With this in mind, it 
can be understood why the State has opted to formally acknowledge that the QDC has been allowed to fall out of 
step with modern development. 

A by-product of the QDC's outdated nature is that it has given rise to an ever-increasing number of alternative 
siting and design rules across Queensland's 77 local governments. Industry groups lobbying for an update to the 
QDC highlight there are approximately 500-600 unique Plans of Development within South East Queensland 
alone. The QHC represents the State’s response to such confusion. 

While the QHC aims to provide a consistent standard, its 
application suffers from several practical drawbacks 

The QHC is in substance a code designed to standardise development of residential dwellings. Yet the State 
promotes it as a blueprint for improving dwelling variety and fostering innovative designs across Queensland. In 
standardising development, the QHC must also overcome the wide array of variables such as local character and 
environmental constraints presented by a State the size of Queensland. 

The design and siting of dwellings is often unique to particular localities. For example, permitting built to boundary 
walls is commonplace in Brisbane but permitting the same standard in remote localities such as Boulia and 
Longreach is a different and likely unacceptable proposition. Accordingly, local governments and certain 
developers have expressed concern that the QHC is at odds with the local character of certain neighbourhoods. 

Consultation during the development of the QHC confirmed a 
divergence of support between the development industry and local 
government 

While members of the development industry pushed for the new QHC to be mandatory, several local 
governments stood in opposition and expressed a desire to retain locally unique siting and design standards. 
Subsequently, while the QHC applies across Queensland, it remains a voluntary standard that a local government 
is free to opt out of or vary. 

So long as the QHC remains a voluntary standard, local governments may continue to ignore its requirements 
and enforce their own standards. This begs the question, is the QHC simply another alternative standard that 
further complicates an already complex regulatory framework? The uptake of the QHC by local government will 
ultimately answer this question. 
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In brief 

As foreshadowed in our December article Planning and environment: a recap of 2016 and what to expect in 2017, 
proposed amendments to the Environmental Planning and Assessment Act 1979 were released by the NSW 
Government in early January 2017. The primary purpose of the reforms is to "promote confidence in our State's 
planning system", not housing supply. We provide some brief comments on the stated reforms. 

Why is reform of the Environmental Planning and Assessment Act 
important? 

The Environmental Planning and Assessment Act 1979 (Act) is the principal piece of environmental planning 

legislation in New South Wales. From a big picture perspective it does two fundamental things providing the 
regulatory framework for development: 

 authorises plan making for the detail of desired development within NSW; 

 provides development assessment processes for development considered by these plans to be potentially 
appropriate. 

In simple terms, the Act and any reforms to it therefore impact on the natural and built environment we enjoy, the 
economy which provides goods and services, and all the enabling infrastructure. 

Reforms aim to promote confidence in NSW planning system, 
making it simpler and faster 

More information about the reforms to the Act can be found on the New South Wales Government's Planning and 
Environment website, which sets out the following primary source documents: 

1. Summary of proposals 

2. Bill guide 

3. Draft Bill 

4. Stakeholder feedback 

The reforms are significant in terms of both the number of changes being proposed (the draft Bill is 113 pages) 
and the significance and complexity. The complexity stems from the gaps that have not yet been resolved. In this 
regard, the reform package being proposed is broader than simply what is contained in the draft Bill. This makes it 
difficult to fully and properly evaluate and to form a concluded view on some of the changes. It also means you 
cannot read the Bill in isolation. While the Bill itself is 113 pages, the reforms espoused in the Summary of 
Proposals are being promulgated not just through the Act but also through a mix of departmental policies, 
procedures, codes, and proposed changes to the Regulations. Some of these documents are in draft, some are in 
place already, and others have not yet been released. 

The stated primary aim of the reform is about "promoting confidence" in the planning system ("confidence" is a 
recurring theme in planning reform). The primary aim is not promoting housing supply despite the rhetoric, and it 

is not even one of the four "underlying objectives" in the Summary of Proposals. Accordingly, there appear to be 
mixed messages being communicated about the aims of the reform as much of the commentary and "noise" 
about the reforms relate to housing supply rather than "promoting confidence". 

One of the Government's underlying aims is to make the system "simpler and faster". This, however, will not 
always be the case. New types of plans are proposed to be added to the system which create added complexity. 
The reforms to complying development, transitional Part 3A projects, and modification applications will inevitably 
add time compared to the processes for them under the Act as it currently stands. 

The new Planning Minister, Anthony Roberts, has been handed a significant challenge in getting these reforms 
through, a task that Brad Hazzard MP was unsuccessful at doing back in 2013. 
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Summary of the reforms 

A detailed commentary on each reform is a massive task. However, we set out in the three columns below a 
summary of: 

 the stated objective which will lead to the achievement of the primary aim of improving confidence in the 

planning system; 

 the stated reform being proposed either contained within the draft Bill or elsewhere; 

 our brief comments on the change. 

Our table draws on the Government's format summarising the reforms on page 4 of the Summary of Proposals. 

 

OVERARCHING OBJECTIVE:  PROMOTE CONFIDENCE IN OUR STATE'S PLANNING SYSTEM 

 

Underlying 
objective 

Reform Comment 

Enhance 
community 
participation 

Enhancing 
community 
involvement in 
the key 
decisions that 
shape our cities, 
towns and 
neighbourhoods 

Structural change to the Act – 
renumbering, removing repealed 
Parts, and creating new Parts to the 
Act. 

This should aid simplicity, readability, clarity, and is 
important to ensure an accessible Act. Those who 
have memorised section numbers will have to 
relearn them! 

The Act will require Community 
participation plans (CP Plans) to be 

prepared showing how community 
participation will occur (unless the 
council has already prepared an 
engagement strategy under the Local 
Government Act 1993 that meets the 
Act's requirements). 

For developers, the engagement processes will not 
be standardised across NSW meaning the 
participation requirements will vary from one local 
government area to another. Yet another plan will 
need to be navigated for any development 
application. For planning authorities, the challenge 
will be developing workable and meaningful 
community engagement that avoids "engagement 
fatigue", and then ensuring implementation of the 
plan given that the validity of a development 
consent can hinge on whether proper community 
participation has been provided. 

New community participation 
principles (CP principles) are to be 

inserted into the Act. 

Planning authorities will need to pay close attention 
to these principles in preparing their CP Plans. 
Principles include: the community has a right to be 
informed about planning matters that affect it, and 
planning information should be in plain language, 
easily accessible and in a form that facilitates 
community participation in planning. The principles 
won't necessarily yield the same result for each 
council's CP Plan. 

A statement of reasons for decisions 
will be required under the Act, and the 
detail of that statement will need to be 
proportionate to the scale and impact 
of the decision. 

Understanding why a decision has been made will 
assist developers to understand their options for a 
site if refused. According to ICAC, transparency is 
enhanced by giving reasons for decision-making*. 
However, this will also potentially broaden the rights 
to challenge decisions by not just developers, 
reducing the certainty of decision-making. It will be 
interesting to see whether this creates further 
administrative law grounds for review if reasons 
are, for example, illogical or irrational or impacted 
by bias. Decision makers will need to learn the art 
of drafting proper reasons. 

*NSW Independent Commission Against Corruption 
(ICAC), September 2007, Corruption Risks in NSW 
Development Approval Processes, ICAC Position 
Paper, Sydney, p. 23. 



 
 
 
 

78 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Underlying 
objective 

Reform Comment 

New consultation requirements for 
major development which will flow out 
of the CP Principles and 
Departmental practice. No hard 
requirement is included in the Bill. 

This will be introduced through CP Plans and 
(according to the Summary of Proposals) become a 
requirement of the Department for environmental 
impact assessments (EIAs). This reflects one of the 

CP Principles which needs to be considered in 
preparing CP Plans: "Members of the community 
who are affected by proposed major development 
should be consulted by the proponent before an 
application for planning approval is made." 

Engagement tools to be expanded 
and updated. No hard requirement is 
included in the Bill. 

The Summary of Proposals advises that a suite of 
tools is being explored to engage the community, 
particularly for strategic planning. More meaningful 
engagement is required. We have moved on from 
placing a notice on a sign, but at the same time 
mechanisms are needed which cut through the fog 
of organisations and business wanting to engage 
with the community. 

Early consultation with neighbours - 
again, nothing is contained about this 
in the Bill, but the amendments will 
clarify the power to make Regulations 
to encourage this. 

This has been foreshadowed by the previous 
Planning Minister for the last year. The Summary of 
Proposals indicates an incentive system of reducing 
fees where there is early consultation. Small-scale 
owners/developers will appreciate any fee relief for 
applications. Larger developers are becoming more 
sophisticated at community engagement, and this 
will entrench that trend. 

Promote 
strategic 
planning and 
better 
outcomes 

Improve upfront 
strategic 
planning to 
guide growth 
and 
development 

The Act will require new local 
strategic planning statements (SPSs), 

and review of same every five years. 

No council is an "island", and SPSs are proposed to 
"complete the line of sight from regional and district 
plans". The draft Bill appears to leave this 
requirement to be more fully coloured by the 
Planning Secretary who can prepare requirements 
for SPSs. Possibly, this is how they will require 
Government or Greater Sydney Commission sign 
off, which the Summary of Proposals foreshadows. 
The intent is for councils to take their cues from 
higher order strategic plans applying to the area, 
rather than developing internally-focused SPSs that 
ignore how that area fits within the broader 
geography. Planning Proposals will need to give 
effect to SPSs. While this is important to ensure 
avoiding myopic or overly parochial planning 
decisions, it is possible this could be achieved with 
the current system. In this regard, SPSs add yet 
another plan to the mix; in the last year we have 
had introduced Regional Plans, District Plans, and if 
this is passed, SPSs. 

The Act will require regular (five 
yearly) local environment plan (LEP) 

checks (as well as SEPPs). 

While councils will possess the discretion to work 
out if the LEP should be updated after doing these 
reviews, hopefully the review process will at least 
alert strategic planners to changes that might be 
required. The changing face of Sydney brought 
about by population increases and infrastructure 
renewal makes this a sensible reform; as the recent 
years have shown, the suitability of a site's zoning 
can rapidly change. The challenge will be 
incentivising councils to procure the rezoning of the 
sites expeditiously, as inertia and cost can often 
stymy these processes even if there are proper 
planning grounds for rezoning. 
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Underlying 
objective 

Reform Comment 

The Act will be amended to require 
councils to conform to a standard 
development control plan (DCP) 

format. 

It's been years since the standardised LEP was 
introduced. This reform (while different to the 
processes for standard LEPs) should have occurred 
at the same time. There are a multitude of benefits 
in doing this: people can understand how DCPs 
work in one area, without having to relearn things 
when looking at DCPs in another area; 
professionals in the industry will have a uniform 
format across DCPs saving time and cost; and it will 
allow cleaner uploading onto electronic platforms 
(ie NSW Planning Portal). 

Optional model DCP provisions (not 
included in the Bill). 

The Summary of Proposals advises this will be 
developed by a working group comprising 
Government, councils and industry. 

A new design object in the Act 
(among other changes to the objects). 

The Act's objectives create a culture around the Act 
in the agencies that administer the Act. One of the 
key changes to the objects is to include a new 
object "to promote good design in the built 
environment". This dovetails with the recent release 
of the draft NSW Government's Architecture and 
Design Policy for New South Wales which lays the 
foundation for "design-led planning". The other 
changes to the objects are also significant. These 
objects are often used to self-validate decisions or 
proposals. If the changes are passed, the "orderly 
and economic use of land" (a common refrain of 
developers) will be deleted and replaced with 
"timely delivery of business, employment and 
housing opportunities (including for housing choice 
and affordable housing)". The "proper 
management, development and conservation of 
natural and artificial resources" will make way for 
"the social and economic welfare of the community 
and a better environment by the proper 
management, development and conservation of the 
State’s natural and other resources". The sheer 
number of objectives makes it a difficult balancing 
act, and allows the cherry-picking of them. 

Design-led planning strategy. This is not contained in the Bill, but is to be 
developed by the Office of the Government 
Architect. There is little detail on what this will look 
like other than that the Summary of Proposals 
states that "it [presumably the strategy] provides a 
set of principles and guidance to support 
productivity, environmental management and 
liveability in NSW". 

The Act will empower the Secretary to 
accept enforceable undertakings by 
persons in relation to planning 
matters, and where breached the 
court can order: 

 compliance with that undertaking; 

 payment to the State of an 
amount not exceeding the 
financial benefit indirectly or 
directly attributable to a breach of 
the undertaking; 

It will be interesting to see how in practice 
undertakings are made and whether we will see 
pressure imposed by consent authorities for such 
undertakings (in return for the grant of consents) as 
we have seen for Voluntary Planning Agreements 
(VPAs). Undertakings will provide another "arrow in 

the quiver" for authorities in the exercise of their 
regulatory functions, and will provide an attractive 
option for authorities to seek from applicants. The 
Summary of Proposals indicates the undertakings 
regime will enable the efficient application to the 
court for enforcement of terms and that it will be 
faster and cheaper than prosecuting the original 
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Underlying 
objective 

Reform Comment 

 compensation to the person who 
suffers from the breach; 

 the mitigation of damage to the 
built or natural environment from 
the breach; and 

 damage to be made good. 

breach of the consent. Only time will tell how much 
more efficient the enforcement of undertakings will 
be – going to court is rarely "quick and cheap". The 
range of orders available to the court are significant 
and should disincentivise calculated breaches. 

Improved EIAs. Not contained within the Bill. Rather this reform is 
set out in the Department's discussion paper that 
was open for discussion until 27 November, 2016. It 
is beyond the scope here to analyse the proposed 
changes, but the changes being mooted are broad, 
including consistency across EIA documents and 
conditions to projects, more certainty on 
timeframes, strengthened monitoring, audits and 
compliance reporting. The winds of change are 
already being felt here for proponents, for example, 
mines who face more rigorous monitoring, auditing 
and reporting requirements. 

VPAs: The Act will: 

 empower the Minister to make 
determinations or give directions 
about the method of determining 
the public benefit provided by a 
developer under a planning 
agreement; and 

 planning agreements may be 
entered into for complying 
development proposals. 

This is a welcome change and dovetails with the 
proposed new 2016 VPA Practice Note and 
Ministerial Direction. As the Summary of Proposals 
acknowledges, the flexibility around the use of 
VPAs can mean "there is opportunity for parties to a 
planning agreement to make unfair or unreasonable 
demands on what is required under a planning 
agreement". The change allows the Minister to step 
in to what is often the central issue in negotiating a 
VPA: the numerical value of the public benefit. For 
example, should the method allow FSR to be 
"purchased" at a rate of "50% of the nominated 
dollar value per sqm of GFA" as some councils 
have put forward. Methodology like this has the 
hallmarks of a tax given the fixed nature of the 
charge without regard to the circumstances. The 
language of "purchase" that authorities have 
historically used also militates against the policy 
that "planning decisions may not be bought or sold". 
While the opportunity exists to reign these practices 
in, the question for many landowners and 
developers is whether the Minister will exercise 
these powers! 

In respect to the second change, we comment 
about this below. 

Increase 
probity and 
accountability 
in decisions 

Improving 
transparency, 
balance and 
expertise in 
decision-making 
to improve 
confidence and 
trust in the 
planning system 

Under the Bill, Part 3A arrangements 
will not be discontinued yet. Strictly 
speaking the transitional provisions 
will be moved to the Regulations. The 
Summary of Proposals indicates that: 

 Transitional Part 3A projects will 
become State Significant 
Infrastructure or State Significant 
Development, and further 
modification of Part 3A approvals 
will be prevented. 

The talk about ending Part 3A has been part of the 
coalition government's discourse since taking office 
– it was part of the mandate for the O'Farrell 
government. This is welcome in that it simplifies 
and harmonises the number of approval pathways 
for development in NSW. Modifications of these 
types of projects will become subject to 
"substantially the same development" test which 
applies to development applications, which is more 
restrictive. 

Part 3A will continue to linger, however, as 
transitional Part 3A projects will have two months 
after the commencement of the provisions in which 
they can lodge section 75W applications, and 
section 75W applications that have already 
received Secretary's Environmental Assessment 
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Underlying 
objective 

Reform Comment 

Requirements will continue to be assessed under 
section 75W if an EIS is lodged within 12 months of 
commencement of the provisions. 

Under the Bill, the Minister will be 
able to direct a council to establish a 
local planning panel to determine 
development assessments. According 
to the Summary of Proposals the 
direction would also require the 
membership of the panel be approved 
by the Minister, and set out the 
circumstances in which the panel is to 
exercise the determination function. 

The Summary of Proposals states that these 
changes would be used by the Minister to address 

"sustained community concern about the timeliness 
or quality of a council’s planning decisions, or about 
conflict of interest." While this presents a valid 
object to get past problems associated with conflicts 
in councillors making planning decisions if there is a 
reasonable community concern about the way 
particular planning decisions are determined in a 
particular area or delays in decision-making, the 
power in the draft Bill essentially confers on the 
Minister the power to orchestrate the membership 
of the Panels and does not refer to the 
circumstances where the direction might be used to 
establish panels. The power could be used broadly, 
such as where the Minister disagrees with the 
council's planning decision-making. 

Improved environmental impact 
assessments. 

See analysis provided above. 

The Act will enable broader 
delegations to council staff. Under the 
proposed changes, the Minister will 
be able to direct the circumstances 
when a development application may 
be determined by a council delegate. 
The power may be used to expand 
the persons delegated to determine 
development applications. 

This falls under the same power as the power to 
constitute planning panels. According to the 
Summary of Proposals, councils where 
development applications have higher rates of 
delegation, have faster processing times. This 
power has the potential to impact on the 5% of 
development and modification applications not 
determined under delegation (based on the 2014-
15 figures set out in the Summary of Proposals). 

Refreshed thresholds for regional 
development. While not contained in 
the Bill, the Summary of Proposals 
flags that thresholds triggering a 
development going from local to 
regionally significant development 
(and therefore determined by regional 
planning panels) might be increased. 

The current thresholds were set in 2011 and are 
due for updating. The Summary of Proposals 
indicates that while councils may have an expanded 
role in assessing and determining development with 
larger capital investment values than before, some 
types of development might be "designated by 
order where the council’s development assessment 
is considered unsatisfactory". 

Name change: the Bill will (if passed) 
lead to the Planning & Assessment 
Commission's (PAC) name being 

changed to the Independent Planning 
Commission (IPC). But that is not all, 

there will also be some significant 
process changes to the PAC/IPC. 

"What's in a name?" A lot according to the 
Summary of Proposals which states the name 
change "reflects the independent, expert nature of 
the Commission and the fact that its role is primarily 
one of determining State significant proposals". The 
main change here is not to the name, however, but 
the removal of its review function which is aimed at 

halving the processing time for State Significant 
Development (SSD). This reform is set against a 

backdrop where project assessment times for 
complex State Significant Proposals increased from 
598 days in 2008 to 1089 days in 2014. 

Model codes of conduct for planning 
bodies which will be included in the 
Regulations but not in the Bill. 

Model codes have been in force for the JRPPs 
(now called Sydney Planning Panels for Sydney 
panels) for some time. The key will be ensuring that 
members of the Panels are aware of their 
obligations in the Codes, and the Chair and others 
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Underlying 
objective 

Reform Comment 

holding members to account. 

Preventing the misuse of 
modifications: 

 The Bill, if approved, will amend 
the Act to prevent planning 
authorities, including the court, 
from approving a modification in 
relation to development in 
contravention of the initial 
development consent, except for 
minor departures to the consent. 

 The amendments in the Bill will 
also require consent authorities to 
consider the reasons for the grant 
of an original consent when 
considering proposed 
modifications. 

The current system permits applicants to apply to 
modify a consent to regularise work already 
constructed in breach of the development consent. 
If meritorious and the modification is approved, the 
future use of the constructed works becomes 
approved. The changes are designed to end this, 
except for minor departures from the consent. 
Development that has been constructed in 
contravention of a consent will have two options: 
demolish the departures or apply for a building 
certificate (which prevent the council from making 
an order or seeking civil enforcement to require the 
building to be demolished or altered). 

The second part of the changes to section 96 will 
encounter difficulties when people seek to modify 
consents that were granted before the new 
requirement for reasons. The provision will require 
consent authorities going back to the reasons to 
work out whether changes should be permitted. 
Under the changes, it will nevertheless be possible 
for the changes to be consented to even if there 
were good reasons for, say, a condition, it is just 
that those reasons will need to have been taken 
into account (and explained in the eventual reason 
for the decisions that will be required if the draft Bill 
is passed). 

Powers to update conditions on 
monitoring and environmental audit. 
The new provisions will clarify that the 
Minister may also vary or revoke 
monitoring or environmental audit 
requirements in existing approvals. 

Conditions for SSD or SSI projects will be able to 
be varied or revoked by the Minister. This will 
apparently enable conditions to be updated to 
ensure: relevance; that they are contemporary; and 
remain enforceable. For proponents and 
contractors involved with projects, it will mean that 
conditions of approval will in a sense lack finality 
and may in the future be changed if enforcement of 
a condition becomes fraught, or if the condition 
needs (based on the Minister's views) to evolve 
with the practical realities of the project and its 
impacts. Uncertainty for projects comes at a price, 
so these changes may increase prices for carrying 
out major projects. 

Promote 
simpler, faster 
processes for 
all participants 

Creating a 
system that is 
easier to 
understand, 
navigate and 
use, with better 
information and 
intuitive online 
processes 

The Bill provides for some efficiencies 
in obtaining approvals and advice 
from NSW agencies. The Secretary of 
the Department of Planning and 
Environment will be provided "step in" 
rights to make decisions on behalf of 
agencies where concurrence is 
required. 

According to the Summary of Proposals, "NSW 
agencies provide some 8,000 pieces of advice on 
local development each year. Approximately 10 per 
cent of these take longer than 40 days. The annual 
value of development applications with more than 
one concurrence and/or referral is approximately 
$6.1 billion." While delays in seeking concurrence 
for development has become part of development 
folklore in NSW, the Secretary will still need to 
conduct an assessment against "State assessment 
requirements" to be provided for in the Regulations. 
Further, the changes will only apply to local 
development where councils are the consent 
authority, when some of the most significant 
blockages occur for larger projects that are SSI or 
SSD. The above means two things: the change is 
only as good as the Secretary's ability to carry out 
assessments against the State assessment 
requirements (while performing their other tasks); 
and it will not remove delays for larger infrastructure 



 
 

LEGAL KNOWLEDGE MATTERS JULY 2016 TO JUNE 2017 | 83 

Underlying 
objective 

Reform Comment 

projects. 

Standard DCP format. Discussed above. 

Optional model DCP provisions. Discussed above. 

One of the Bill's most significant 
changes is to the complying 
development pathway: 

Our comments in response to each point are below. 

 Where a complying development 
certificate (CDC) does not comply 

with the relevant standards in the 
State Policy, it can be declared 
invalid. 

This overcomes the recent Court of Appeal decision 
(Trives v Hornsby Shire Council [2015] NSWCA 

158) which held that the characterisation of 
complying development could only be made by the 
certifier, and that a court could not look into this 
matter as a question of "jurisdictional fact" – making 
it difficult to invalidate. 

 The regulations will be able to limit 
the type of development that can 
be certified by an accredited 
certifier. 

This will allow the government to play with the 
levers of housing supply. No doubt if or when 
supply catches up, the more intense types of 
complying development will be "turned off". 

 A new investigative power is 
proposed for councils allowing for 
work to be stopped for 7 days 
while work is investigated. 

The impact of improper or flawed complying 
development being built and having to deal with it 
later is fraught. While complying development is 
meant to be low impact, this helps to ensure that it 
remains that way when it is being constructed. 

 The power for the regulations to 
allow for a compliance levy to 
support councils in their role in 
enforcing complying development 
standards. 

The cost of ensuring compliance for complying 
development is being pushed back onto 
developers/landowners. This has the potential to 
increase development costs, and so care will need 
to be taken in setting a levy that does not militate 
against some of the key aims of the reform 
package. 

 Allowing for the deferred 
commencement in certain 
circumstances. 

The Summary of Proposals indicates there is a 
need for deferred commencement conditions to 
allow CDCs where, for example, no lot has yet been 
created (a CDC cannot be issued in this situation). 
Such conditions will enable the activation of the 
consent once the lot is created. While this 
pragmatism is to be commended, the ability for the 
certifier to impose deferred commencement 
conditions appears at large. 

 Allowing special infrastructure 
contributions to be required, and 
planning agreements to be 
entered into, for complying 
developments. 

This reflects the user-pay principle of ensuring that 
those who use infrastructure contribute to the cost 
of it. Again, this has the potential to increase 
development costs (particularly when the levy, and 
VPA costs are added in to the complying 
development mix), and so care will need to be 
taken in setting a levy that does not militate against 
the very aims of the reform package. This is 
particularly pertinent since complying development 
was initially intended to be low impact and low cost. 

The Act will create a regime for 
transferrable conditions so that 
conditions in a development consent 

This is a common sense reform that will remove 
overregulation which can add to confusion and 
complexity. This is likely to arise where a 
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cease to have effect once another 
approval regime takes effect. This will 
be subject to the consent authority 
being satisfied that the matters 
regulated by the parallel regime 
conditions will be adequately 
addressed. 

development consent imposes conditions relating to 
that development, as well as an Environment 
Protection Licence, or for mining where a mining 
lease comes into place. It will mean the relevant 
regulatory authority responsible for enforcement 
may change hands during the life of development in 
respect of aspects of the development and its 
operation. 

"Fair and consistent" planning 
agreements. 

As discussed above. 

Simplified and consolidated building 
provisions: 

Our comments in response to each point are below. 

 Key provisions relating to building 
regulation and certification into a 
single part of the Act. 

A plain English drafting change which will provide 
clarity. 

 Require a construction certificate 
(CC) to be consistent with the 

development consent. 

The death knell of Burwood Council v Ralan 
Burwood Pty Ltd (No. 3) [2014] NSWCA 404 has 
sounded; developers who carry out works 
inconsistently with the approved development will 
now be at risk of having any CC granted in respect 
of those works invalid. There will now be two 
prongs countering such practice: certifiers will be 
liable for issuing a CC inconsistent with the 
development consent; and developers will be at risk 
of having the CC declared invalid, which can cause 
significant downstream development issues if this 
occurs (eg bringing the works back into conformity 
with the consent). 

 The court has the ability to declare 
a CC invalid if it is inconsistent 
with the consent. 

Again, this is responsive to the above Court of 
Appeal decision. 

 

Impact of Environmental Planning and Assessment Act reform on 
developers, councils and the Department 

The effect of the impacts will be different for different interest groups. 

Developers should expect new consultation requirements and generally a higher level of involvement consulting 
with the public. Development Applications will be aided by showing "good design". Developers will be buoyed by 
the reaffirmed policy position in relation to VPAs (whether it translates to experience is another matter), but may 
expect new pressures to enter enforceable undertakings. They will also need to take a cautious approach to 
works which are unapproved, given the reversing of various case law on CCs and modification applications 
making it more difficult to regularise. CDCs will also be subject to tighter scrutiny and enforcement, and will be 
open to a more realistic prospect of being invalidated where they are granted incorrectly. Finally, developers with 
transitional Part 3A projects will need to plan an exit strategy from this regime which now has a sunset. For some 
projects, developers can expect conditions to evolve with the life of the project rather than stay stagnate. 

Councils will have new plan-making functions: CP Plans, CP Principles, and SPSs. Councils will need to ramp up 
LEP reviews, bring DCPs into uniformity with the standard DCP, and ensure in exercising their functions under 
the Act that the new objects are being promoted. They will have an improved smorgasbord of enforcement 
options (enforceable undertakings), increased scope to intervene over CDCs and CCs. Some councils will need 
to reign in their VPA practices and policies. Some councils may be directed to set up Planning Panels with a 
particular composition, and have their own delegations interrupted so that, for example, development applications 
can be delegated to council officers. 
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At the State level, the Minister and Secretary of the Department will have expanded functions on a range of 
matters: 

 conditions of approvals; 

 step in rights; 

 enforceable undertakings; 

 intricate involvement with councils such as delegating authority to staff within councils and directing councils to 
set up Panels; 

 intervening in VPAs. 

The public consultation period for the Bill has been extended to 31 March, 2017. As this piece shows, there is so 
much to comment on. Any one of the reforms has impacts which you may want expanded on in a submission and 
you should consider contacting a lawyer for help with this. 
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Criminal prosecutions for merged councils:  A 
marriage of convenience 

Todd Neal 

This article discusses the decision of the NSW Land and Environment Court in the matter 
of Environment Protection Authority v Wellington Council [2017] NSWLEC 5 heard before 
Moore J 

February 2017 

 

 

In brief – Changes to legal personhood should be considered 
carefully and proclamations drafted clearly 

When one council "marries" another council they are not for the purposes of the criminal law "one flesh". This 
issue was teased out in the recent judgment of Moore J in Environment Protection Authority v Wellington Council 

[2017] NSWLEC 5. 

Environment Protection Authority's prosecution of Wellington 
Council for water pollution struck out 

The effect of the merger of Wellington Council with Dubbo City Council and the constitution of the Western Plains 
Regional Council meant that the prosecution of Wellington Council for the offence of causing water pollution was 
struck out despite Wellington Council pleading guilty (before the merger) to the charge laid. 

The key events were: 

 The EPA commenced criminal proceedings against Wellington Council on 21 April 2015. 

 Wellington Council was charged with an offence of "causing water pollution" in breach of section 120 of the 
Protection of the Environment Operations Act 1997 arising (allegedly) from three megalitres of untreated or 
partially untreated raw sewage being discharged from the STP into Bushrangers Creek, entering the 
Macquarie River. 

 On 21 August 2015, the old council entered a plea of "guilty" to the charge laid against it. 

 A sentencing hearing had not occurred before the council amalgamations occurred. 

 On 12 May 2016, a Proclamation dissolved Wellington Council and Dubbo City Council and constituted a new 
council; the Western Plains Regional Council (first Proclamation). 

 The new council sought to have the proceedings against Wellington Council struck out. 

 There was a second Proclamation on 9 September 2016 amending the first Proclamation (second 
Proclamation). It transmitted, expressly, criminal liability from dissolved councils to reconstituted councils 

where that dissolution and reconstitution had been effected by the first Proclamation. 

Criminal liability not effectively transferred by first Proclamation 
and not revived by amended Proclamation, court accepts 

Moore J appeared to accept the position of both parties that if the first Proclamation did not have the effect of 
maintaining the proceedings commenced against the old council as being proceedings continued against the new 
council, then the second Proclamation could achieve nothing substantive for the purposes of the proceedings 
before the court. 

In respect of the first Proclamation, this was confined to transferring civil liabilities, relevantly, and not criminal 
ones. 

His Honour held that the outcome of the first Proclamation was to abate the proceedings against the old council. 
His Honour accepted the council's submissions that "as the prosecution had abated, as a consequence of no 
effective transference by the first Proclamation, it was "gone" and was not revived by the second Proclamation." 

Interestingly, this is not the first example of this occurring. Counsel for the council referred in its submissions to a 
Workcover prosecution against Sydney Electricity which failed in the 90s when that body was dissolved and 
Energy Australia created (by statute). 
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In relation to costs, as the "new Council did not become (and never has been) the "accused person" for the 
purposes of the proceedings that were commenced against the old Council", the Prosecutor's argument for costs 
also failed. 

Proclamations must be clear and unambiguous on transfer of 
criminal liability 

The judgement highlights that Proclamations need to be drafted clearly and unambiguously to transfer criminal 
liability from one legal person to another legal person. The simple transfer of a former statutory body’s staff, 
assets, rights and liabilities (as most Proclamations are drafted and many government lawyers are familiar with in 
various empowering Acts) to a new body will not necessarily mean the two bodies become the same legal person. 
The clear intention to do so is required. 

A broader point of application arises from one of the submissions of the council, namely that "it is inconceivable 
that a legal person, not in existence at the time of an alleged offence, could be criminally responsible for that 
offence, an offence said to have been committed by the actions or defaults of another person." Changes to legal 
personhood, such as to a corporation, need to be carefully considered in the context of any criminal prosecution 
by a government agency, such as the EPA. 
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Integrity of Townsville's centres hierarchy 
maintained by Planning and Environment Court 

Ian Wright | James Nicolson 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of McConaghy Properties Pty Ltd v Townsville City Council & Anor [2017] QPEC 
011 heard before Morzone QC DCJ 

March 2017 

 

 

Summary 

Declaration of interest: Colin Biggers & Paisley acted for McConaghy Properties in the case discussed in this 
article. 

In the recent Planning and Environment Court decision of McConaghy Properties Pty Ltd v Townsville City 
Council & Anor [2017] QPEC 011, McConaghy properties, the operator of an established shopping centre in 
Townsville, successfully appealed a decision of the Townsville City Council to approve a new shopping centre in a 
nearby out-of-centre location. 

The key issues in the appeal centred on the planned centres hierarchy established under the council's current and 
former planning schemes, the economic need and impact of the proposed development, the loss of sport and 
recreation zoned land, and the impact of the proposed development on the city's existing and planned transport 
infrastructure network. 

The court allowed the appeal and refused the development, finding significant conflict with the council's current 
and former planning schemes and insufficient grounds to justify approval despite the conflict. 

The proposed development 

The proposed development comprised a shopping centre with a gross floor area of 7,042m2 (including a 4,199m2 
full-line Coles supermarket and an additional 2,432m2 of retail) and a drive-through fast food outlet. 

The site of the proposed development was approximately 1km from McConaghy Properties' existing shopping 
centre, in a location not serviced by public transport, and owned and operated by Townsville District Rugby Union. 

The planning framework 

The development application for the proposed development was lodged under the Townsville City Council City 
Plan 2005. Around 12 months prior to the development application being decided by the council, the Townsville 
City Plan 2014 came into force, and could therefore be given weight by the council in its assessment of the 
proposed development. 

The site of the proposed development was located within the Green Space Precinct under the 2005 planning 
scheme and the Sport and Recreation Zone under the 2014 planning scheme. Neither planning scheme 
supported shopping centre development in the location of the proposed development. 

The court's findings on key issues 

The court heard evidence from experts in the fields of town planning, economics, sports and recreation, and 
traffic, as well as non-expert evidence on behalf of McConaghy Properties, Townsville District Rugby Union and 
Coles. 

Centres hierarchy and economic need and impact 

The court found that both the 2005 and 2014 planning schemes establish a hierarchy of centres which planned for 
the development of centres in specific locations and expressly discouraged out-of-centre development. 
Accordingly, the court held that the proposed development was in significant conflict with both planning schemes. 

The development proponent readily conceded the conflict, but argued that approval could be justified on the 
grounds that there was an economic need for a neighbourhood or local scale convenience-based shopping centre 
which was not able to be satisfied by the nearby major shopping centre operated by McConaghy Properties. 

The court disagreed, finding that the scale of the proposed development was greater than that of a 
neighbourhood or local centre. While the court accepted that there was a modest economic need for an additional 
full-line supermarket within the catchment, it was not satisfied that the need could not otherwise be satisfied by 
development within the centres zone consistent with the 2014 planning scheme. 
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In reaching this position, the court had regard to its observation in an earlier case that the court is not the planning 
authority and should not substitute planning strategies, such as the location of centre development, for those 
which the planning authority has chosen to adopt after careful and proper consideration (see Brazier v Brisbane 
City Council (1972) 26 LGRA 332). 

The court noted that the centres hierarchy is a central plank or core policy underpinning the planning scheme, 
which encourages consolidation and redevelopment of the existing centres network. 

The court gave particular weight to the evidence of the economic expert called by McConaghy Properties which 
showed that the impact of the proposed development on the viability of individual retailers within McConaghy 
Properties' centre would not be insignificant and overall would prejudice the future development and expansion of 
the major centre as intended under the 2014 planning scheme. 

Loss of sport and recreation zoned land 

The court found that the proposed development conflicted with the 2005 and 2014 planning schemes in that it 
would not protect and maintain the open space and recreational resources of the district. 

In this respect, the court acknowledged that the parks and recreation experts agreed that there is a significant 
shortfall of sport and recreation zoned land in Townsville, and that the proposed development would exacerbate 
that situation. 

Impact on planned and existing transport infrastructure network 

The court found that the proposed development was only in minor conflict with the transport planning strategies 
under the 2005 and 2014 planning schemes. 

Nevertheless, the court accepted the evidence of the traffic expert called by McConaghy Properties that transport 
planning is interrelated to the creation and maintenance of a centres hierarchy. In particular, the court noted that 
the 2014 planning scheme highlights that centres are to be well connected to the surrounding community, 
maximising accessibility by walking, cycling and public transport. 

The court held that the absence of public transport services along the frontage of the proposed development, 
among other traffic impacts identified by the experts, were symptomatic of the unplanned centre. In contrast, 
McConaghy Properties' existing centre provides three onsite public bus stops integrated with associated routes. 

Other grounds relied on by development proponent 

In addition to an economic need for the proposed development, the development proponent argued additional 
grounds for justifying approval despite the conflicts with the 2005 and 2014 planning schemes. 

In particular, it argued that it would promote a compact urban form by consolidating compatible development 
within a definable node, would improve the existing road network, provide additional employment opportunities, 
and facilitate the relocation of Townsville District Rugby Union to new facilities to be constructed on other land 
owned by the development proponent. 

Ultimately, the court found that none of the above grounds particularly favoured approval of the proposed 
development. In respect of the relocation of Townsville District Rugby Union, the court noted that any new 
facilities would be subject to a future planning application, assessment and approval, and that the council's 
decision in respect of such an application should remain unfettered. 

Outcome 

The court held that the proposed development was in significant conflict with the 2005 and 2014 planning 
schemes, and that the grounds contended for by the development proponent were not sufficient to justify approval 
despite the conflict. 

In the court's words, the proposed development was simply "too close, too big and too disruptive to the centres 
hierarchy" (at [167]). 
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Court finds council negligent for incorrectly 
describing the zoning of land in a Limited Town 
Planning Certificate 

Ian Wright | Nadia Czachor | Shaun Pryor 

This article discusses the decision of the Queensland Supreme Court in the matter of Geju 
Pty Ltd v Central Highlands Regional Council (No. 2) [2016] QSC 279 heard before 
McMeekin J 

March 2017 

 

 

In brief 

The case of Geju Pty Ltd v Central Highlands Regional Council (No. 2) [2016] QSC 279 concerned a claim in the 

Supreme Court of Queensland commenced by Geju Pty Ltd against the Central Highlands Regional Council for 
damages for negligent misrepresentation of the current zoning of the land. 

Geju purchased a block of land in Capella on the belief that it was in the "Town" zone, "Industrial" precinct under 
the planning scheme. The land was in fact zoned "Rural" with a conditional approval for a material change of use 
which permitted some forms of industrial development. At the time of purchase, Geju relied upon a Limited Town 
Planning Certificate issued by the council which incorrectly described the zoning of the land. 

Geju claimed damages on the basis that the council negligently misrepresented the present zoning of the land 
and that it would not have purchased the property if the council had not made the misrepresentation. 

The court found that the council owed a duty of care to Geju as a person interested in buying the land and that it 
breached that duty of care by inaccurately describing the zone and precinct. The court ultimately awarded 
damages in the amount of $1,127,205.50 which included amounts for the difference in the price paid and the real 
value of the land, acquisition costs, holding costs, borrowing costs and interest. 

Limited planning and development certificate was defective 

The planning and development certificate was requested and issued before the commencement of the 
Sustainable Planning Act 2009, and as such the provisions of the Integrated Planning Act 1997 applied. 

The council was obliged under sections 5.7.8 and 5.7.12 of the Integrated Planning Act 1997 to produce a limited 
planning and development certificate within five business days of a request by an applicant who had paid the 
relevant fee. 

Prior to the purchase of the land by Geju, the council had issued a limited planning and development certificate to 
the previous owner of the land, the Mayfair Group, following a request from its solicitors. The planning and 
development certificate incorrectly stated the zone as "Town" and the precinct as being "Industrial" when in fact 
the land was zoned "Rural". The planning and development certificate also stated the incorrect lot and plan 
number but stated the correct address. 

Court found that the council owed a duty of care to Geju to take 
reasonable care in the issuing of a planning and development 
certificate 

The council submitted that it did not owe a duty of care to Geju because it had issued the planning and 
development certificate to its predecessor in title and did not issue the planning and development certificate 
directly to Geju. In fact, Geju's representative, Mr Birch, obtained the planning and development certificate from 
the real estate agent for the Mayfair Group. The council further submitted that there would be no way to define a 
class of which Geju was a member and as such the duty would be imposing an indeterminate liability. 

The court rejected the council's argument and reinforced (at [58]) the principle from L Shaddock & Associates Pty 
Ltd v Parramatta City Council (No. 1) [1981] HCA 59 that "a public body which in the exercise of its public 
functions follows the practice of supplying information which is available to it more readily than other persons, 
whether or not it has a statutory duty to do so, is under a duty to those whom it knows will rely upon it in 
circumstances in which it is reasonable for those to do so, to exercise reasonable care that the information given 
is correct". 
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Without limiting the classes of people that might be interested in the planning and development certificate, the 
court suggested that there would be two classes of people that would be particularly interested; those who own 
the land and those who might be interested in buying it. The court further suggested that those who own the land 
might be interested in informing those interested in buying it as to the features of the land, including its zoning and 
potential use. 

The court found that Geju, as an interested purchaser, was a member of a class likely to receive the planning and 
development certificate and that the certificate would be very likely to lead it into entering a transaction to 
purchase the land. 

Court found that it was reasonable for Mr Birch to rely on the 
planning and development certificate 

The council also contended that it was not reasonable for Geju to rely on the planning and development certificate 
since, on its face, it related to a different property. The council suggested that the planning and development 
certificate was generally so defective that no reasonable person would rely on it. 

The court found that whilst the error was obvious when drawn to one's attention, it was not obvious to a 
prospective purchaser who was not expecting to receive a planning and development certificate relating to a 
different piece of land. 

The court noted that the incorrect property description was not observed by a series of people who dealt with it, 
including the council officer who was responsible for issuing the planning and development certificate, the chief 
executive officer of the council who signed the relevant documents, the real estate agent, the solicitors who acted 
for both parties in the transaction and the surveyor, and concluded that it was unexceptional that Mr Birch did not 
notice it. 

Court found the council breached its duty of care to take 
reasonable care in the issuing of the certificate by inaccurately 
describing the zone and precinct 

The court therefore found that the council owed a duty of care to Geju and that the council breached that duty 
because the planning and development certificate incorrectly stated the zone and precinct. 

Court found the council's negligence was a necessary condition of 
the occurrence of harm 

Under the Civil Liability Act 2003, it was necessary to show that the council's breach of its duty of care was a 
necessary condition of the harm. Stated another way, it was necessary for Geju to show that "but for" the error in 
the planning and development certificate Geju would not have purchased the property and therefore would not 
have suffered harm. The council submitted that Geju could not satisfy the "but for" test because there was no 
evidence that it would have acted differently had Geju not seen the planning and development certificate. 

The court rejected the council's submission and was satisfied that Geju would not have purchased the land if it 
had known that the true zoning of the land was "Rural" given the marked difference between the price paid and 
the value of the land as rural land and its intention to develop the land for industrial purposes. 

Court found that Geju was not contributorily negligent 

The council also contended that Geju was contributorily negligent for failing to undertake enquiries and 
investigations as to the zoning, failing to engage a consultant to independently value the property and paying too 
much for the property.  

The court found, however, that Geju did in fact undertake enquiries as to the zoning of the land in that it held the 
planning and development certificate. 

With respect to the price paid for the property, the court found that the price was not necessarily unreasonable in 
circumstances where "prevailing market conditions were improving", an independent purchaser was willing to buy 

the property four years later for an amount yielding a 75% per annum return on the investment and where 
Mr Birch, who had experience in land development, was prepared to go substantially into debt for its purchase. 

The court also noted that the importance of Geju failing to obtain a valuation and failing to undertake enquiries 
and investigations as to the zoning would be impossible to assess in the context of attributing a "just and 
equitable" reduction of damages. 

The court found that the council had failed to demonstrate that Geju was contributorily negligent. 
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Court found that Geju's solicitors were a concurrent wrongdoer but 
did not apportion any liability against them 

The council contended that Geju's solicitors were a concurrent wrongdoer and should be proportionately liable for 
the damage for failing to notice the error. 

In support of the council's contentions, the court made findings from admissions in the parties' pleadings that a 
competent solicitor would have noticed the incorrect lot number and at least made enquiries to the council about 
the true status of the land. 

However, the court found that even if the error was noticed, there was no evidence to show that any search, 
reasonably open to Geju and its solicitors, would have revealed the true status of the land. Therefore, despite 
finding that Geju's solicitors were a concurrent wrongdoer, the court ultimately refused to make a finding of 
apportionment against them. 

Court awarded damages for the difference in the price paid and the 
real value of the land, acquisition costs, holding costs, borrowing 
costs and interest 

The court reinforced that the measure of recoverable damages was the amount of money necessary to restore 
the plaintiff to the position it was in before the negligent misstatement. 

The court ultimately awarded damages in the amount of $1,127,205.50 which included amounts for the difference 
in the price paid and the real value of the land, acquisition costs, holding costs, borrowing costs and interest. 
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In brief 

The case of Trevorrow v Council of the City of the Gold Coast [2017] QSC 12 is significant as it concerns a land 
owner's liability to pay unpaid infrastructure charges related to a development approval even where they are not 
the applicant for the development approval. 

The case concerned the interpretation of section 639 of the Sustainable Planning Act 2009 prior to the 
amendments on 4 July 2014. However, the authors note that the current section 664 of the Sustainable Planning 
Act 2009 is in substantially the same terms and, in our view, would attract the same result. 

Trevorrow brought an application in the Supreme Court of Queensland seeking declarations that the registered 
proprietor of land is not liable to the council for an infrastructure charge under an infrastructure charges notice 
given with a decision notice for a development approval in circumstances where the registered proprietor was not 
the applicant for the development approval. 

The council issued an infrastructure charges notice to the applicant upon approving its development application 
for a material change of use on land owned by Trevorrow. Upon non-payment of the infrastructure charge, the 
council issued a rate notice to Trevorrow which included an amount in respect of the unpaid infrastructure charge. 

The court found that if an infrastructure charge were taken to be "rates" under section 639 of the Sustainable 
Planning Act 2009, then section 96 of the Local Government Act 2009 and section 127 of the Local Government 
Regulation 2012 would have applied to make the registered proprietor of land liable for the charge. 

The court further found no justification for reading in words in order to limit the operation of section 639(1) of the 
Sustainable Planning Act 2009 to circumstances where the owner was the applicant and ultimately dismissed the 

application. 

Court examined the legislative framework for imposing the 
infrastructure charge and found that a registered proprietor of land 
is liable for the charge 

The relevant infrastructure charges notice was one given under the repealed Integrated Planning Act 1997 for the 
purposes of section 833 of the Sustainable Planning Act 2009. Therefore, it was taken to be an infrastructure 
charges notice under the Sustainable Planning Act 2009. 

Despite the amendments to the Sustainable Planning Act 2009 on 4 July 2014, section 978(1) of the amended 
Act provided that the unamended Sustainable Planning Act 2009 continues to apply to an infrastructure charge 

under the unamended Act. 

Section 639(1) of the unamended Sustainable Planning Act 2009 relevantly provided that an infrastructure charge 
levied by a local government is, for the purposes of recovery, taken to be rates. 

However, section 639(2) of the unamended Sustainable Planning Act 2009 relevantly provided that if the local 
government and an applicant or person who requested compliance assessment enter into a written agreement 
stating the charge is a debt owing to it by the applicant or person, section 639(1) does not apply. 

The court recognised that section 639(1) did not expressly address whether the person liable to pay an 
infrastructure charge under that section is the "owner" of the land. However, the court identified (at [38]) that the 
term "taken to be rates" "invites attention as to who is liable to pay rates". 

The court referred to section 96 of the Local Government Act 2009 which provided that a regulation may provide 
for any matter connected with rates, including the process for recovering overdue rates and charges. 

The court then referred to section 127 of the Local Government Regulation 2012 which provided that the current 
owner of the land is liable to pay rates and charges for rateable land, even if the owner did not own the land 
during the period to which the rates or charges relate. 
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The court concluded that if an infrastructure charge were taken to be "rates" under section 639, then it follows that 
section 96 of the Local Government Act 2009 and section 127 of the Local Government Regulation 2012 would 
have applied to make the registered proprietor of freehold land liable for the charge. 

Court found no basis for reading words into the Act 

Trevorrow submitted that a proprietor is not made responsible for the infrastructure charge by the deeming effect 
of section 639(1) in the circumstances where the applicant for a development permit was not also the proprietor. 
Trevorrow submitted that it would be unjust for the owner to be excluded from the power to make an agreement 
with a local government under section 639(2), but be liable for the charge under section 639(1). 

The court found that the effect of such a reading would be to add in the words "Where the applicant is the owner 
of the land…" to section 639(1) (at [53]). 

The court ultimately found no basis for reading in these words and further found that the following matters 
suggested the contrary: 

 The Sustainable Planning Act 2009 distinguished between an applicant and an owner and referred to a case 
where the applicant is the owner of the land using express words in section 637(1)(d). 

 Section 639 was concerned with the recovery of an infrastructure charge by the local government. Where the 
charge was payable by and paid by an applicant, no recovery from the owner was necessary. Such a charge 
for a material change of use, was to be paid "before the change happens" or, if that did not apply, on the day 
stated in the notice. 

 The purpose of the section was to make the infrastructure charge recoverable as if it were rates which was 
usually payable by the owner of land not by an applicant for a development approval. 

 The infrastructure charges notice resulted from a development approval which attached to the land and bound 
the owner and their successors in title. 

 No application for a development approval could be made without the owner's consent. Therefore, the owner 
retained control over whether an infrastructure charge could be levied. 

 The owner controlled the use of the land and an infrastructure charge for a material change of use was not 
payable until the change of use began. 
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In brief 

The case of Whitsunday Regional Council v Branbid Pty Ltd [2017] QPEC 003 involved a dispute about the use of 
a property within the rural zone of the Bowen Shire Planning Scheme for temporary accommodation. 

In particular, the Whitsunday Regional Council sought the following declaration and enforcement order against 
Branbid Pty Ltd, which had ignored previous show cause and enforcement notices: 

 A declaration that Branbid Pty Ltd was committing a development offence to the extent that it was providing 
temporary accommodation without an effective development permit. 

 Enforcement order, on an interim and permanent basis, requiring Branbid Pty Ltd to: 

- cease committing the development offence without first obtaining an effective development permit; and 

- return the land to the condition it was in prior to the development offence occurring. 

Branbid Pty Ltd argued that the temporary accommodation was a temporary use incidental to and necessarily 
associated with a continuing pre-existing lawful use. 

The court declined to make an order requiring remediation work on the basis that there was no evidence before 
the court as to any change in the condition on the land. 

The court did, however, find that a development offence had been committed and in making that finding 
considered the following matters: 

 What was the proper classification of the use of the land? 

 Did the use of the land constitute 'assessable development' that required a development permit? 

 Were declarations or enforcement orders appropriate in the exercise of the court's discretion? 

What was the proper classification of the use of the land? 

The court identified the following relevant principles: 

 The Whitsunday Regional Council bore the onus of proof to show that a development offence had been 
committed. 

 Branbid Pty Ltd bore the onus of proof to show that the use being carried out was a temporary use incidental 
to and necessarily associated with a continuing pre-existing lawful use. 

In respect of the first principle, the Whitsunday Regional Council tendered photographs which depicted a number 
of campervans, tents, and other vehicles, some with trailers, present on the land. 

In respect of the second principle, Branbid Pty Ltd tendered no evidence other than its own anecdotal evidence 
that there was a pre-existing use right for a cattle sale yard in relation to the land, with temporary accommodation 
being incidental to that use. 

The court was not persuaded by the anecdotal evidence of Branbid Pty Ltd and held that, even if there had been 
such a pre-existing use right established, the temporary accommodation activity described by Branbid Pty Ltd was 
not incidental to and necessarily associated with the use of the land for a cattle sale yard. 

The court was not satisfied, on the balance of probabilities and on the evidence before it, that there was a pre-
existing use right to which temporary accommodation was incidental to and necessarily associated with. 
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Did the use of the land constitute assessable development that 
required a development permit? 

The court held that the use of the land for temporary accommodation constituted a new use being a 'material 
change of use' of the premises requiring a development permit because temporary accommodation was not 
exempt development or self-assessable development in the rural zone. 

The court therefore found that Branbid Pty Ltd was and had been carrying out assessable development without 
an effective development permit and was therefore committing a development offence. 

Were declarations or enforcement orders appropriate in the 
exercise of the court's discretion? 

In considering whether it was appropriate for the court to exercise its discretionary powers to make declarations 
and enforcement orders, the court reflected (at [27]) upon the observations of Kirby P, as he then was, in 
Warringah Shire Council v Sedevcic (1987) 10 NSWLR 335, namely: 

… the need to consider the clear legislative intent of planning law to promote integrated and co-
ordinated development, observing that if unlawful exceptions and exemptions became condoned 
by the court’s exercise of discretion not to enforce the law, the equal and orderly enforcement of 
planning law would be undermined, with a concomitant sense of inequity felt by those who 
complied with the requirements of the law, or failed to secure similar favourable exercises of 
discretion.  

… where the application for enforcement of the planning law is made by a Council, a court may 
be less likely to deny equitable relief, than it would in litigation between private citizens, because 
the Council are seen as the proper guardians of public rights; its interest is deemed to be 
protective and beneficial, not private or pecuniary. 

The court also had regard to the show cause and enforcement notices issued by the Whitsunday Regional 
Council to Branbid Pty Ltd, as well as Branbid Pty Ltd's subsequent non-compliance. 

In the circumstances, the court was satisfied that it was appropriate to make the declaration and enforcement 
orders sought as they were necessary to empower the Whitsunday Regional Council with the requisite authority 
to discharge its public duty of managing development, including managing the use of land or premises, within its 
local government area and in accordance with its planning scheme. 
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In brief – What developers and consent authorities should consider 
regarding validity of conditions of consent 

Uncertainty about the validity of conditions of consent is common to both developers/landowners and consent 
authorities. It is not always "black and white", but there are nevertheless a number of clear axioms governing the 
validity of conditions of consent. 

What is abundantly clear is that consent authorities are empowered to grant development consents subject to 
conditions (section 80(1) of the Environmental Planning and Assessment Act 1979). The uncertainty relates to 

how far and wide these conditions can go – numerous cases in the Land and Environment Court (and other 
courts) have been fought on these lines. 

The 10 commandments for developers and consent authorities 

The below 10 commandments will help answer questions from developers such as: 

 Isn't the consent authority overreaching? 

 How can they impose that condition? 

It will also help consent authorities answer questions such as: 

 Can we validly impose a condition like this? 

 Is a condition like this reasonable? 

Commandment 1 

You must comply with the requirements set out in section 80A of the Act, and the condition must fairly and 
reasonably relate to one of the statutory powers to impose conditions in section 80A. 

Commandment 2 

You must comply with three tests in the seminal case of Newbury District Council v Secretary of State for the 
Environment [1980] 1 All ER 731: 

 The condition must be for a planning purpose, and not an ulterior one. The condition is likely to be for a 
planning purpose (generally) if:  

- one or more of the statutory requirements in section 80A are met; 

- it is for a purpose authorised by the Act. 

 The condition must fairly and reasonably relate to the development subject of the development application. 
The condition is likely to do this if: 

- it falls within the proper limits of the consent authorities functions; 

- it maintains proper standards in local development; 

- it is imposed in good faith and not to achieve extraneous purposes; 

- the development benefits from the condition, including for environmental protection reasons; 

- it relates to a large parcel of land which the land that is the subject of the development application forms 
part of, even though it does not relate to the land the subject of the application; 

- it fairly and reasonably relates to one of the statutory powers to impose conditions in section 80A; 

- the development itself creates the need for the condition; 

- it is fair and reasonable in the circumstances of the case. 
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 The condition must not be so unreasonable that no reasonable planning authority could have imposed the 
condition (in the sense set out in Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1947] 
2 ALL ER 680). 

Commandment 3 

The condition of consent must be reasonably capable of being related to the purpose for which the function of 
determining a development application is being exercised. That purpose must be ascertained by reference to the 
statutory provisions.  

Commandment 4  

If a condition is uncertain or lacks specificity or particularity, it will not necessarily be invalid, but it must not go 

beyond the statutory limit of power being exercised under section 80A of the Act.  

Commandment 5 

You must answer these three questions when determining the validity of the condition: 

 Is the condition manifestly unreasonable (i.e. in the Wednesbury sense)? 

 Is it authorised by section 80A of the Act? 

 If the condition is – on the face of it – within power, was the condition imposed for an ulterior or improper 
purpose? 

Commandment 6 

While you can impose a condition requiring security in relation to potential damage to property of the consent 
authority or for the completion of a public work, you must not impose a condition requiring an applicant to provide 
an indemnity or release to the council. 

Commandment 7 

You must be careful not to over rely on conditions requiring the registration of a restriction as to the user on the 
title. 

Commandment 8 

Where there is ambiguity, you must construe development consents against the interests of the consent authority 
instead of against the interests of the applicant. 

Commandment 9 

While you may imply words into a development consent using a purposive approach to give effect to the 
underlying purpose of a development consent or a particular condition, you must not read words into a 
development consent. 

Commandment 10 

You must be aware that clause 98 of the Environmental Planning and Assessment Regulation 2000, regarding 
compliance with Building Code of Australia and insurance requirements under the Home Building Act 1989, 
automatically imposes conditions on any development consent involving any building work. 

Consent authorities and applicants can be guided by these 
commandments, but legal advice may be necessary 

While a consent authority can grant consent unconditionally, it is rare to see this occurring today, with most 
development consents attaching several pages of conditions. 

The above "commandments" therefore are intended to serve as a guide to both consent authorities and 
applicants. Legal advice may be required to more precisely align facts with the principles, and the above 
"commandments" serve as a useful starting point when analysing conditions of consent. 

Consent authorities and applicants should be aware that the validity of some types of conditions may change if 
the 2017 reforms to the Act currently being proposed are assented to, particularly for major projects. 

Consider seeking legal advice about the validity of conditions of consent and how they should be construed, 
particularly where there are conditions that create doubt. 
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In brief 

The case of Australian Leisure and Hospitality Group Pty Ltd v Brisbane City Council [2016] QPEC 66 concerned 
an appeal by the Australian Leisure and Hospitality Group Pty Ltd against the decision of the Brisbane City 
Council to refuse to grant a licence under the Advertisements Local Law to permit the exhibition of an 
advertisement on the Kedron Park Hotel, a heritage listed premises at Lutwyche, Brisbane. The proposed 
advertisement was a single-sided electronic or digital device with a total area of 33.5 square metres and was to 
be installed on the roof of the Kedron Park Hotel. 

The issue in dispute was whether the Brisbane City Council, in exercising its discretion whether to approve the 
exhibition of an advertisement under the Advertisements Local Law, had due regard for the criteria and conditions 
prescribed under the Advertisements Subordinate Local Law. 

The issue in dispute was whether the advertisement would have an 
unreasonable impact upon the Kedron Park Hotel itself having 
regard to its status as a heritage place 

The parties did not dispute that the environment within which the premise sat, which was within a residential zone 
and dominated by major road infrastructure, was consistent with the object of the Advertisements Subordinate 
Local Law which requires that the advertisement must not unreasonably detract from the desirable characteristics 
of the natural and built environment in which the advertisement is exhibited. 

Rather, the determinative issue in dispute was whether the advertisement would have an unreasonable impact 
upon the Kedron Park Hotel itself having regard to its status as a heritage place.  

In this respect, the court noted that the Kedron Park Hotel comprised three key components: 

 the core structure built in 1881 on the corner and with a frontage to each of the streets; 

 an extension built in 1920 that wraps around the 1881 core structure and has frontages to each of the streets; 
and 

 a modern extension to the south that has no significant heritage significance. 

It was common ground between the parties that the value of the Kedron Park Hotel as a landmark corner hotel 
was predominantly appreciated by viewing that part of the Kedron Park Hotel which presents itself to the corner – 
namely, by looking in a generally south-easterly direction at the Kedron Park Hotel. 

It was also common ground between the parties that the principal view of the advertisement, were it to proceed, 
would be to those viewing the building while travelling northbound along Lutwyche Road. From this vantage point 
the sign would be seen against the backdrop of the rear of the side of the 1920s extension of the building, on top 
of the roof of the more modern extension. 

The ordinary meaning of 'façade' 

On this basis, the Brisbane City Council placed significant weight and reliance upon provisions of the 
Advertisements Subordinate Local Law dealing with façades of heritage places, arguing that the proposed 
advertisement offended the following provisions: 

(a) an advertisement, including supporting infrastructure, fixing devices and services, should not 
detract from the appearance of a building facade; 

(b) an advertisement should be considered as another design element to be incorporated in the 
existing elevational treatment of a building, in a manner which respects the style, scale, 
alignments, patterns and other architectural qualities of the building. 
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Australian Leisure and Hospitality Group Pty Ltd challenged this assertion on the basis that the "ordinary meaning 
of facade was a face or front, or the principal face, of a building" and that the wall against which the proposed 
advertisement would be seen was evidently not at the front of the building, but rather the side or the rear. The 
Brisbane City Council contended that, because the side and rear were visible from the road, these aspects ought 
to be considered 'a face' of the building. 

The court, in adopting the ordinary meaning of façade as being "the most important side, the front column, the 
face of the building", held that while the side of the building was not irrelevant, the façade of the building in this 
context was those sides of the building with frontage to each of the streets. Accordingly, the court held that the 
advertisement would have no effect on the primary views of the Kedron Park Hotel as a landmark corner hotel, 
given that the sign was to be around the side or rear, well away from those parts of the Kedron Park Hotel which 
present itself to the corner. 

Matters of heritage, and the extent to which development including 
the erection of advertisements, will impact upon such values is 
often a matter of subjective assessment upon which reasonable 
minds may differ 

The Brisbane City Council also contended (at [38]) that the proposed advertisement represented "a new, large, 
dominant and uncharacteristic visual element, introduced into a visually sensitive place" which would have an 

adverse impact on the building and its setting because it would both obscure the view of the building and distract 
from its visual prominence. 

In addressing this contention, the court remarked (at [39]) that "[m]atters of heritage, and the extent to which 
development including the erection of advertisements, will impact upon such values is often a matter of subjective 
assessment upon which reasonable minds may differ…". 

In this regard, the court held that the proposed advertisement would not have any impact upon the appreciation of 
the intactness of the 1881 component on the building, nor the 1920 extension which addresses the two street 
frontages. 

The court ultimately found that the proposed advertisement represented a relatively minor intrusion at the least 
sensitive end of the least sensitive component of the Kedron Park Hotel and did not have an undue impact upon 
the Kedron Park Hotel and its heritage significance. 

In finding in favour of the Australian Leisure and Hospitality Group Pty Ltd, the court allowed the appeal and 
granted a licence to the Australian Leisure and Hospitality Group Pty Ltd under the Advertisements Local Law to 
permit the exhibition of an advertisement on the Kedron Park Hotel. 
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In brief 

The case of Brisbane City Council v Atkins [2017] QPEC 10 concerned an appeal by the Brisbane City Council 
against a decision of the Building and Development Committee to set aside a decision notice refusing a 
development application for building work on land situated at 27 Elystan Road, New Farm in Brisbane. 

The council filed an application in pending proceeding to have the appeal determined by way of a preliminary 
point. This point challenged the Building and Development Committee's jurisdiction to hear and decide the matter 
under section 502(2) of the Sustainable Planning Act 2009. 

The court held that the Building and Development Committee was improperly constituted under section 502(2) of 
the Sustainable Planning Act 2009 and therefore ordered that the Brisbane City Council's appeal be allowed. 

Council directed a private certifier to refuse a development 
application for proposed building work for extensions to a dwelling 
house 

The background to this case involved the engagement in May 2016 of a private certifier to assess and decide a 
building development application for the approval of an extension to an existing dwelling for a metal awning in 
respect of land located at 27 Elystan Road, New Farm in Brisbane. 

The private certifier, acting as the assessment manager for the development application, requested a 
concurrence agency response from the council, which gave a response to the private certifier requiring that the 
development application be refused. 

The council's concurrence agency response provided for the refusal of the development application in accordance 
with section 288(2) of the Sustainable Planning Act 2009 on the grounds that the proposed building work would 
have an extremely adverse effect on the amenity or likely amenity of the locality, or be in extreme conflict with the 
character of the locality. 

The private certifier subsequently issued a decision notice to the applicant that refused the development 
application and attached the council's concurrence agency response. 

Applicant appealed the council's refusal on the basis that the 
council's decision contained matters that were not legitimately the 
subject of an appeal to the Building and Development Committee 

The applicant subsequently commenced an appeal to the Building and Development Committee against the 
council's refusal on the grounds that the council's decision addressed matters that may not legitimately be the 
subject of an appeal to the Building and Development Committee. 

The acting registrar of the Building and Development Committee notified the parties that the Chief Executive had 
established a committee comprising a chairperson and a member to hear and decide the appeal. The Building 
and Development Committee finally ordered the building certifier to disregard council's concurrence agency 
response. 
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The council subsequently appealed to the Planning and 
Environment Court and later filed an application in pending 
proceeding to have the decision of the Building and Development 
Committee set aside on a preliminary point 

The applicant conceded that the Building and Development Committee had no declaratory jurisdiction and 
consequently the applicant's appeal to the Building and Development Committee was seeking a declaration on 
matters outside of the jurisdiction of the committee. 

The court ultimately determined that the applicant's appeal to the Building and Development Committee was 
therefore limited to an appeal about the council’s referral agency response concerning the amenity and aesthetic 
impact of a building or structure. 

In order to hear an appeal dealing only with a referral agency’s 
response concerning the amenity and aesthetic impact of a building 
or structure the chairperson of the Building and Development 
Committee must be an architect 

Section 502(2) of the Sustainable Planning Act 2009 states that, "if the committee is to hear only an appeal about 
a referral agency’s response concerning the amenity and aesthetic impact of a building or structure, its 
chairperson must be an architect". 

The Architects Act 2002 provides for the registration of architects and defines an architect as a person registered 
as an architect. Section 9 of the Architects Act 2002 provides for when an applicant is eligible for registration and 

section 10 provides for when an applicant is qualified for registration. 

To successfully register as an architect in Queensland, an applicant must obtain appropriate qualifications and 
have successfully completed the architectural practice examination or another examination approved by the 
Queensland Board of Architects. 

The board is required to maintain a register of persons who meet the definition of an architect. Section 103 of the 
Architects Act 2002 relevantly provides that the register must be kept open for inspection and provided upon 
request. Section 103(2) of the Architects Act 2002 provides that the register may also be made available on the 
board’s website. 

Brisbane City Council submitted that the decision of the Building 
and Development Committee should be set aside as a consequence 
of its improper constitution 

The council's affidavit material provided an online copy of the current register of architects, which revealed that 
the chairperson of the Building and Development Committee was not a registered architect. The applicant did not 
contest this issue and accepted that the chairperson was not an architect for the purposes of section 502(2) of the 
Sustainable Planning Act 2009. 

The court was satisfied that the Building and Development Committee established by the Chief Executive was not 
properly constituted and therefore did not have the power to hear and determine the appeal in the first instance. 

The council indicated that with respect to the merits of the matter determined by the Building and Development 
Committee it was satisfied that an approval ought to be given. The court therefore found it unnecessary that the 
matter be remitted to the Building and Development Committee. 

The court ordered that the appeal be allowed and the decision of the Building and Development Committee of 
15 February 2017 be set aside, and approval be given for the development application subject to conditions. 
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Court sets aside a decision of the Building and 
Development Committee on the basis of improper 
constitution and consideration of irrelevant matters 

Ian Wright | Daniel Tweedale | Russell Buckley 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Brisbane City Council v Reynolds & Anor [2017] QPEC 12 heard before 
Kefford DCJ 

April 2017 

 

 

In brief 

The case of Brisbane City Council v Reynolds & Anor [2017] QPEC 12 concerned an appeal by the Brisbane City 

Council against the decision of the Building and Development Committee to set aside a decision notice refusing a 
development application for building work on land situated at 91 Yabba Street, Ascot in Brisbane. 

The Building and Development Committee had ordered the decision of the Brisbane City Council to refuse the 
development be set aside on the grounds that the council's referral agency response was based on incorrect 
assessment criteria. 

The council appealed the committee's decision on the basis that it dealt with matters not within its jurisdiction and 
contained an analysis of matters which ought not to have been considered. The council also contended that the 
Building and Development Committee was improperly constituted under section 502(2) of the Sustainable 
Planning Act 2009. 

The court held that when properly construed the applicant's appeal to the Building and Development Committee 
was concerned only with the council's referral jurisdiction for the amenity and aesthetic impact of a building or 
structure. The court found that in such circumstances the committee's chairperson must be an architect. 

After finding that the committee's chairperson was not a registered architect, the court ordered that the 
committee's decision be set aside and that the appeal be remitted to the registry of the Building and Development 
Committee for the chief executive to constitute a new Building and Development Committee with appropriate 
members. 

Council in its role as a concurrence agency for the amenity and 
aesthetic impact of a development application for building work 
directed the private certifier to refuse the development application 

The background to the case involved the engagement in August 2016 of a private certifier to assess and decide a 
building development application for alterations, additions and demolition to parts of an existing house located at 
91 Yabba Street, Ascot in Brisbane which was within the Traditional building character overlay of the Brisbane 
City Plan 2014. 

The council was a concurrence agency for the development application as the development triggered the 
"amenity and aesthetic impact of a building" referral trigger contained within schedule 7, table 1, item 17 of the 
Sustainable Planning Regulation 2009. 

The private certifier as an assessment manager for the development application, requested a concurrence 
agency response from the council, which directed the private certifier to refuse the development application. The 
private certifier issued a decision notice advising the Applicant that the development application was refused as a 
consequence of the council's assessment. 

Applicant commenced an appeal in the registry of the Building and 
Development Committee against the decision to refuse the 
development application 

The applicant accepted the council's jurisdiction as a concurrence agency but opposed the assessment criteria 
used to refuse the development application. The applicant submitted that the proposed development would not 
have an extremely adverse effect on the amenity of the locality or be in extreme conflict with the character of the 
locality. 
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The acting registrar of the Building and Development Committee subsequently notified the parties that the chief 
executive had established a Building and Development Committee to hear and decide the appeal comprising a 
chairperson and a referee. 

The Building and Development Committee decided the appeal ordering that the council's decision be set aside 
and that the private certifier reissue a decision notice for the development application on the basis that council 
had no concurrence agency requirements. 

Council commenced proceedings in respect of the committee's 
decision on the basis that it was improperly constituted to hear the 
appeal 

The council filed an application in a pending proceeding that sought an order that the appeal be determined by 
way of a preliminary point. The council's application was commenced on the basis that section 502 of the 
Sustainable Planning Act 2009 requires the committee's chairperson to be an architect if it proposes to hear an 
appeal only about a referral agency's response concerning the amenity and aesthetic impact of a building or 
structure. 

The court found that when properly construed the applicant's 
appeal to the Building and Development Committee was concerned 
only with the council's concurrence agency response about the 
amenity and aesthetic impact of a building or structure 

The court found that the committee's decision dealt with matters not within its jurisdiction and issues that should 
not have been considered. Furthermore, the court found that there was no other reason for the applicant to 
commence an appeal other than to challenge the council's referral agency response. 

Consequently, the court determined that when properly construed the appeal was in fact only concerned with the 
council's response as a referral agency for the amenity and aesthetic impact of a building or structure. 

The court then noted that the Architects Act 2002 defines an architect to be a person registered as an architect. 
The board, under the Architects Act 2002 is required to maintain a register of all persons who are architects. This 
register must be in electronic form and be open for inspection upon request. 

Affidavit material filed by the council included a search of the online register that revealed the chairperson was not 
included in the register. As a consequence, the court found that the Building and Development Committee was 
improperly constituted and therefore had no power to hear and determine the appeal in the first instance. 

The court ordered that the committee's decision be set aside and 
remitted back to the Building and Development Committee on the 
basis that it be properly constituted with new membership 

The court noted the decision of Sunland Group Pty Ltd v Townsville City Council & Anor [2012] QCA 30 which 
highlighted the real risk of allegations of apprehended bias if the matter was remitted to the Building and 
Development Committee as formerly constituted. The court therefore ordered that the appeal be remitted to the 
chief executive to form a new Building and Development Committee according to law with an architect as its 
chairperson. 
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conditions are required 
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This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Spry v Brisbane City Council & Anor [2017] QPEC 16 heard before Kefford 
DCJ 

April 2017 

 

 

In brief 

The case of Spry v Brisbane City Council & Anor [2017] QPEC 16 involved an appeal against the decision of the 

Brisbane City Council to approve a development permit for a material change of use for a multiple-dwelling 
comprising of three units at 72 Gladstone Road, Highgate Hill in Brisbane. 

The grounds of the appeal related to the following matters: 

 conditions 35 and 36 in the decision notice lacked finality and certainty and were so unreasonable that no 
reasonable decision maker would impose them; 

 the Brisbane City Council failed to impose a condition that no connection be made to the private foul water or 
private pipeline traversing the premises. 

The former issue was settled by the consent of the parties and did not require a determination by the court. 
Nonetheless, the court did remark that it considered this ground of appeal to be 'curious' as it seemed to suggest 
that the inability to comply with one of two possible options rendered the condition incapable of performance. 

In respect of the latter issue, the court accepted that the decision notice issued by the Brisbane City Council did 
not impose a condition in those terms, but went on to remark that the notice of appeal went no further than this 
and therefore failed to: 

 identify the basis for the imposition of the condition; 

 identify any conflict with the planning scheme; 

 raise any allegation of unacceptable or adverse impacts from the proposed development; or 

 raise the need for such a condition by reference to some planning purpose. 

As such the council found that there was also no allegation that, in the absence of the condition, the proposed 
development would in some manner be inadequate. 

The applicant nonetheless pursued the issue on the following basis: 

 In Sansom v Beaudesert Shire Council [2003] QPELR 335, the Planning and Environment Court relevantly 

stated: 

From the point of view of the perfectionist, it may be said to be otiose to put a condition on an 
approval which says, effectively, “it is a condition that you obey the law” but it is often seen, does 
no harm and acts as a reminder. And it does serve the useful purpose of making a breach of the 
law a breach of the development approval from which different or extra consequences may flow; 
and 

 Section 7.6.7.2 of the Brisbane City Council's Infrastructure Design Planning Scheme Policy relevantly states: 

New stormwater connections to existing foul-water lines are not permitted, nor is it acceptable to 
assume that these lines are redundant. 

Development must not damage these lines and any proposed diversion must connect to the 
existing stormwater system or a lawful point of discharge. 

However, the court was not convinced either submission was relevant for the following reasons: 

 there was no allegation in the grounds of appeal that the provision of a connection to a foul water or private 
pipeline traversing the premises would amount to a breach of the law; 
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 while the Infrastructure Design Planning Scheme Policy was relevant to the assessment of the development, it 
served as a guideline only and as such non-compliance with section 7.6.7.2 did not necessarily amount to a 
conflict with the planning scheme. 

The court was therefore satisfied that there was no identified need to impose the condition. 

In this respect, the court referred to Intrapac Parkridge Pty Ltd v Logan City Council & Anor [2015] QPELR 49, in 
which the Planning and Environment Court relevantly stated: 

There is, of course, no requirement for an assessment manager or, on appeal, the court to 
impose each and every condition which might pass one of the above tests. There is a relatively 
broad residual discretion as to what lawful conditions to impose on the approval at hand. That 
discretion, while broad, must be exercised for a proper planning purpose and not for any ulterior 
purpose. A planning purpose is one that implements a planning policy whose scope is 
ascertained by reference to the legislation that confers planning functions on the relevant 
authority. 

In the case of the [Sustainable Planning Act], the assessment manager’s decision, including a 
decision to approve subject to conditions, must be based on the assessment of the application … 
by reference to the planning scheme. 

In conclusion the court made orders in the terms agreed between the parties in respect of conditions 35 and 36 
and did not impose the further condition sought by the applicant in respect of foul water connections. 
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In brief 

The case of Swan v Santos GLNG Pty Ltd & Ors (No. 2) [2017] QPEC 17 concerned an application for an order 

for costs made by Santos GLNG Pty Ltd in respect of a failed application brought by the owner of the land in the 
Planning and Environment Court alleging Santos had committed offences under the Environmental Protection Act 
1994. 

The owner made an application to the court asserting that Santos had breached the conditions of relevant 
environment authorities when it constructed a pipeline over the owner's land and, as a result, Santos committed 
criminal offences under section 430 and/or section 431 of the Environmental Protection Act 1994. The owner's 
application was dismissed on the basis that the owner had failed to discharge the onus placed on him to satisfy 
the court that Santos breached the conditions under the Environmental Protection Act 1994. Following the 

owner's unsuccessful application, Santos sought an order for costs of and incidental to the proceedings against 
the owner. In its costs submissions Santos relied on section 457(2)(a),(c), (d), (i) and (l) of the Environmental 
Protection Act 1994. 

The court found that the owner never had any reasonable prospect of succeeding in the proceeding and ordered 
that the owner pay Santos, as well as Papl Downstream Pty Ltd and Total GLNG Australia, their costs of and 
incidental to the proceedings to be assessed on the standard basis, if not agreed. 

Firstly, the court considered the relative success of the parties 
when making orders for costs 

The owner's application asserting that Santos had committed criminal offences under the Environmental 
Protection Act 1994 was unsuccessful as the owner failed to discharge the onus to satisfy the court that Santos 
had breached the conditions of the environment authorities. In short, the owner's application failed and the owner 
had enjoyed no success in the proceeding. 

Secondly, the court considered whether the owner had commenced 
a proceeding for an improper purpose 

There was no direct suggestion by Santos that the owner had commenced proceedings for an improper purpose 
and therefore this factor did not bear upon the exercise of the court's discretion. 

Finally, the court considered whether the owner commenced the 
proceeding without a reasonable prospect of success 

The court found that despite the owner being granted numerous opportunities to bring evidence to support his 
case, the owner failed to properly particularise his case under section 505(5) of the Environmental Protection Act 
1994. In addition, the owner failed to properly consider the conditions of the environment authorities before 
bringing his case. The court found that the owner did not have any reasonable prospect of succeeding in the 
proceeding. 

For these reasons the court exercised its discretion in favour of Santos and rejected the owner's submission that 
there should be no order as to costs. The owner was ordered to pay Santos, as well as Papl Downstream Pty Ltd 
and Total GLNG Australia, their costs of and incidental to the proceedings to be assessed on the standard basis, 
if not agreed. 
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Court of Appeal upholds a valuation of $4.1 million 
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In brief 

The case of Moreton Bay Regional Council v Caseldan Pty Ltd [2017] QCA 72 involved an application for leave to 
appeal a decision of the Land Appeal Court to the Court of Appeal. The council sought to challenge the decision 
of the Land Appeal Court regarding the value of land located adjacent to South Pine Road in Brendale which was 
compulsorily acquired by the council. 

The council compulsorily acquired the land for "recreation ground purposes". At the first instance the Land Court 
ordered that the council pay $1.8 million in compensation to the owner of the land. A subsequent appeal to the 
Land Appeal Court increased the compensation to $4.1 million. 

The council applied to the Court of Appeal for leave to appeal the decision of the Land Appeal Court. The Court of 
Appeal ultimately ordered that the council's application be refused and that it pay the owner's costs on the basis 
that the proposed appeal had no real prospects of success. 

Council compulsorily acquired land owned by Caseldan and 
subsequently appealed the valuation of the land 

On 20 July 2012, the council compulsorily acquired 10.1 hectares of land adjacent to South Pine Road, Brendale 
for "recreation ground purposes". 

The owner of the land applied to the Land Court for a determination of the compensation to be paid under the 
Acquisition of Land Act 1967. On 9 December 2014, the Land Court determined that the compensation for the 

land was $1.8 million. The owner later appealed this determination to the Land Appeal Court. On 24 June 2016, 
the Land Appeal Court determined the compensation for the land to be $4.1 million. 

On 4 August 2016, the council filed an application for leave to appeal to the Court of Appeal under section 74 of 
the Land Court Act 2000 to challenge the Land Appeal Court's order. 

Land adjoined council property and was approved for a range of 
land uses 

The land was configured in a "c" shape and was included within the sport and recreation zone of the Pine Rivers 
Plan 2006. The land was utilised as a 10 hole golf course with an associated restaurant. 

At the time of acquisition, a hotel and motel had been approved on the southern portion of the land and an appeal 
concerning a development application for a supermarket on the northern portion remained unresolved. The land 
had poor access to the surrounding road network with a strip of council owned land separating the land from the 
council owned South Pine Sporting Complex. 

Land Court adopted a valuation for the land consistent with that of 
the council's valuer 

The Land Court determined that at the date of resumption a hypothetical prudent purchaser would have 
determined that sport and recreation was the highest and best use of the land. 

The Land Court adopted a valuation of $1.8 million provided by a valuer engaged by the council. The member 
rejected the findings of a valuer engaged by the owner who valued the land at $5,555,000 on the basis that its 
highest and best use was a mix of residential, commercial, sport and recreational uses in line with the findings of 
an expert town planner. Evidence of three offers ranging from $4 million to $4.5 million were also excluded. 
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Land Appeal Court found that the Land Court erred in deciding the 
value of the land and adopted its own valuation amount 

The Land Appeal Court held that the Land Court had erred in a number of respects. In relation to the highest and 
best use of the land, the Land Appeal Court found that the Land Court had erroneously concluded that a 
hypothetical and prudent purchaser would determine the prospects of obtaining access for mixed uses to be low. 
Putting access aside, the Land Appeal Court held that the prospects of obtaining approval for mixed use 
development was good. 

The Land Appeal Court ultimately rejected the findings of both the council's and the land owner's valuers and 
concluded that the value of the land was $4.1 million, an amount which was not inconsistent with previous 
unconditional offers to purchase the land. 

Council challenged the Land Appeal Court's decision making 
process on various grounds 

The council alleged that the Land Appeal Court had heard the appeal as an appeal de novo despite the decision 
in Mahoney v Department of Transport and Main Roads [2014] QCA 356 which established that appeals to the 

Land Appeal Court are rehearings rather than true appeals. The Court of Appeal found that this proposition was 
misconceived and patently incorrect. 

Section 74(1) of the Land Court Act 2000 affords a right of appeal to the Court of Appeal from a decision of the 
Land Appeal Court only on grounds that there had been an error or mistake of law, absence of jurisdiction to 
make a decision or exceedance of jurisdiction occurred. The council relied on three primary grounds of appeal, 
which all alleged an error of law on the part of the Land Appeal Court. 

The Court of Appeal dismissed suggestions that the Land Appeal 
Court's assessment of the land's access amounted to an error of 
law 

The council submitted that the Land Appeal Court had mistakenly applied the decision in Intrapac Parkridge Pty 
Ltd v Logan City Council & Anor [2014] QPEC 48 to mean that there was a "high probability" that the council 
would be required by the Planning and Environment Court to allow the resumed land to have access over the 
council land. 

The Court of Appeal found that this submission was ill-founded and of dubious merit as the Land Appeal Court 
made no such assessment with regards to access. Rather, the Land Appeal Court thought that a hypothetical 
potential purchaser would consider access might be available over the council owned land, however, there was a 
significant risk in achieving access as proposed. 

Further, the Court of Appeal found that the council's complaint in this regard was concerned with an alleged error 
of fact which is not a valid ground for an appeal to the Court of Appeal. 

The council contended that the Land Appeal Court had erroneously 
given weight to the land’s zoning when considering sufficient 
grounds to overcome conflict with the planning scheme 

The council argued that section 326(1) of the Sustainable Planning Act 2009 contains no provision which allows 
the Land Appeal Court to give weight to the zoning of the land when determining sufficient grounds to overcome 
conflict with a relevant planning scheme. 

The Court of Appeal accepted the council’s interpretation of section 326(1) but rejected the notion that the Land 
Appeal Court had addressed how these provisions operate or proposed an alternative methodology. The Court of 
Appeal found that the Land Appeal Court had only expressed a view on a matter of fact, being how a hypothetical 
purchaser would weigh the current zoning of the land. 

Council also challenged the court’s decision on the basis that it had 
erroneously categorised offers made for the land 

The council also challenged the decision of the Land Appeal Court on the basis that it had erroneously 
categorised an offer known as the "Flaskas offer" as unconditional and gave it no weight because it was aged. 
The Court of Appeal found that the Land Appeal Court had erred in categorising the offer as unconditional, but 
held that this decision did not vitiate the valuation of the land as the methodology employed did not rely on the 
details of particular offers. 
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Court of Appeal refused the council's application on the basis that 
it had no real prospects of success 

The Court of Appeal found that the council had failed to successfully make out any of the grounds of appeal. The 
court subsequently refused the council’s application, upheld the Land Appeal Court's compensation of $4.1 million 
and ordered that the council pay the owner's costs on the basis that its appeal had no real prospects of success. 
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Energy Ltd (in Liq); Longley & Ors v Chief Executive, Department of Environment and 
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In brief 

The case of Linc Energy Ltd (in Liq); Longley & Ors v Chief Executive, Department of Environment and Heritage 
Protection [2017] QSC 53 concerned an application to the Supreme Court by the liquidators for Linc Energy Ltd 
(Linc) who sought, amongst other things, directions in respect of: 

 whether a disclaimer of onerous property under section 568 of the Corporations Act 2001 (Cth) had the effect 
of discharging Linc from compliance with an environmental protection order issued by the Department of 
Environment and Heritage Protection (DEHP) under the Environmental Protection Act 1994; 

 whether the liquidators were personally responsible to cause Linc to comply with the Environmental Protection 
Act 1994. 

In ultimately refusing to grant the directions sought by the liquidators, the Supreme Court held that, despite the 
disclaimer of onerous property under section 568 of the Corporations Act 2001 (Cth), the obligations created by 
the Environmental Protection Act 1994 prevailed and Linc therefore remained liable to comply with the 
environmental protection order. 

The Supreme Court also held that the liquidators fell within the ambit of the definition of an "executive officer" for 
the purpose of section 493 of the Environmental Protection Act 1994. The liquidators were therefore obligated to 
cause Linc to comply with the environmental protection order, with any failure to do so constituting a breach of 
duty which may result in the liquidators becoming personally responsible and culpable for any consequential 
offence. 

Factual background 

Linc was the proprietor and operator of an underground coal gasification facility at Chinchilla in the local 
government area of Western Downs. 

Linc held a mineral development licence granted under the Mineral Resources Act 1989 and a petroleum facility 
licence under the Petroleum and Gas (Production and Safety) Act 2004, as well as two associated environmental 
authorities under the Environmental Protection Act 1994. 

On 15 April 2016, Linc resolved to enter voluntary administration after a series of investigations by the DEHP that 
led to Linc being committed to stand trial for causing serious environmental harm under the Environmental 
Protection Act 1994. 

On 13 May 2016, the DEHP issued Linc with an environmental protection order. 

On 23 May 2016, the creditors of Linc passed a special resolution to have Linc voluntarily wound up and 
appointed the liquidators. 

On 30 June 2016, the liquidators gave a notice of disclaimer of onerous property under section 568 of the 
Corporations Act 2001 (Cth) to the DEHP, which purported to have the effect of discharging Linc from future 
compliance with any obligations under the environmental protection order. 

The DEHP rejected the purported disclaimer and contended that the liquidators, as "executive officers" of Linc, 
were obliged to ensure compliance with the environmental protection order. 

Accordingly, the liquidators for Linc made an application to the Supreme Court for directions under section 511 of 
the Corporations Act 2001 (Cth) as to the effect of the disclaimer and their liabilities in respect of the 
environmental protection order. 
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The effect of the disclaimer of onerous property in discharging Linc 
from compliance with the environmental protection order 

The dominant issue in dispute was whether the disclaimer of onerous property issued by the liquidators had the 
effect of discharging Linc from compliance with the environmental protection order. To resolve this issue, the 
Supreme Court had to reconcile an apparent inconsistency between: 

 section 361 of the Environmental Protection Act 1994, which creates the offence for contravention of an 
environmental protection order; 

 sections 568 and 568D of the Corporations Act 2001 (Cth), which confers the right of a liquidator to disclaim 

onerous property with the effect of terminating the corporation's rights, interests and liabilities in or in respect 
of the environmental protection order. 

The significance of this inconsistency required the Supreme Court to further consider the interaction between 
section 109 of the Commonwealth of Australia Constitution Act 1900 and section 5G of the Corporations Act 2001 
(Cth), namely in regard to whether the general proposition enunciated in section 109 of the Commonwealth of 
Australia Constitution Act 1900, being that "when a law of a State is inconsistent with a law of the Commonwealth 
the latter shall prevail and the former to the extent of the inconsistency be invalid", was displaced by section 5G of 
the Corporations Act 2001 (Cth). 

In this regard, the Supreme Court held that the Environmental Protection Act 1994 met the conditions set out in 
section 5G of the Corporations Act 2001 (Cth) and therefore, by virtue of its operation immediately before the 
commencement of the Corporations Act 2001 (Cth) on 15 July 2001 and despite the provisions of the 
Corporations (Queensland) Act 1990, was protected from the application of direct inconsistency under section 
109 of the Commonwealth of Australia Constitution Act 1900. 

In reaching the conclusion that the environmental protection order remained operative despite the disclaimer of 
onerous property, the Supreme Court conceded that their decision represented a significant departure from the 
existing, albeit scarce, common law on point. However, the Supreme Court nonetheless felt that such a departure 
was warranted and justified their decision on the basis of commentary from the High Court of Australia in 
Australian Securities Commission v Marlborough Gold Mines Ltd (1993) 177 CLR 485, which relevantly stated as 
follows: 

[a]lthough the considerations applying are somewhat different from those applying in the case of 
Commonwealth legislation, uniformity of decision in the interpretation of uniform national 
legislation such as the [Corporations] Law is a sufficiently important consideration to require that 
an intermediate appellate court — and all the more so a single judge — should not depart from an 
interpretation placed on such legislation by another Australian intermediate appellate court 
unless convinced that that interpretation is plainly wrong. [emphasis added] 

The "executive officers" of a corporation must ensure that the 
corporation complies with the Environmental Protection Act 1994 

A further issue in dispute was whether the liquidators fell within the ambit of the definition of an "executive officer" 
for the purpose of section 493 of the Environmental Protection Act 1994 and were therefore obligated to cause 
Linc to comply with environmental protection order, with any failure to do so constituting a breach of duty which 
may result in the liquidators becoming personally responsible and culpable for any consequential offence. 

In ultimately finding that the imposition by statute of an obligation of a corporation to an "executive officer" does 
not, of itself, differentiate between obligations incurred before the commencement of the winding up and post-
commencement obligations, the Supreme Court held that the liquidators were "executive officers" and were 

therefore obligated to cause Linc to comply with the environmental protection order. 
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In brief 

The case of Gympie Regional Council v Tregoning [2017] QPEC 20 concerned an application for costs, including 

investigation costs, by the Gympie Regional Council in relation to an application made by the council for an 
enforcement order under section 604 of the Sustainable Planning Act 2009 in respect of an owner's use of land at 
Imbil. 

The case had a difficult and prolonged history. During the life of the proceeding, the issues shifted from the past 
illegal use of the land to the issue of regularising the present and future use of the land. 

Ultimately, the court found a development offence had been committed and made enforcement orders about the 
development approvals to be sought by the owner regarding plumbing work and building work. The council sought 
its costs of and incidental to the proceeding. 

In support of its application for costs, the council directed the court to the outcome, being the making of the final 
enforcement order and the process involved, and submitted that there was an absence of reasons to militate 
against the application of the general or ordinary rule for costs. The council submitted that it should be entitled to 
recover all of its costs of the proceeding, including investigation costs. 

The owner submitted that attempts had been made to resolve the issues with the council and therefore opposed 
any order for costs. The owner also submitted that he was impecunious, in ill-health and did not have legal 
representation, being discretionary factors against an award of costs. 

In deciding the application for costs, the court ordered the owner to pay some of the council's costs of the 
application, including investigation costs, as agreed or as assessed on the standard basis. The court did not, 
however, order the owner to pay the council's costs for an appearance before the court because the owner was 
not properly served and the court only awarded 50% of the costs incurred by the council thereafter due to the 
change in the direction of the application. 

The court ordered several interim orders allowing more time to 
achieve the regularisation of the land 

The council investigated the land because of a complaint made by a neighbour about negative amenity impacts 
arising from the use of the land, in particular the noise from a generator, loud music, shouting, barking dogs, 
intrusion from car headlights and the practice of noticeably toileting in the open and leaving waste products near 
the boundary of the neighbour's property. 

After inspecting the land, the council submitted to the court that the land contained structures associated with the 
land being used for residential purposes, including a large bus, a large caravan with various structures attached to 
it, a corrugated iron toilet structure, a large water tank, a mini-bus with structures attached for shelter and a power 
generator. The court then agreed with the description submitted by the council's town planner that the use 
resembled an occupation of the land as an encampment at which several people resided on a permanent or semi-
permanent basis. 

Accordingly, the council made an application for an enforcement order under section 604 of the Sustainable 
Planning Act 2009. Between 30 September 2016 and 9 December 2016, the application came before the court 

three times. At the first two reviews, the court made interim orders allowing the owner more time to regularise the 
use of the land and provided the council with inspection rights. 

On 9 December 2016, a final order was made. This delay was due, in part, to the shift of the focus of the 
application and the subsequent submissions of the owner that he was continuing to work towards achieving the 
regularisation of the ongoing use of the land as well as satisfying the council's concerns in respect of the past use 
of the land. 
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The original application was overtaken by the parties' readiness to 
agree to interim orders which resulted in the court making no 
decisions in relation to the original issues 

In making an order for costs, the court held that it was important to have regard to the nature of the proceedings 
and the costs incurred by the council over the prolonged period, as well as the "obvious public interest of securing 
obedience to planning laws". 

The issues of the proceeding shifted from the past illegal use of the land to the issue of regularising the present 
and future use of the land primarily because of the owner's right to the lawful use of his land, as well as it being 
his only place of residence. 

In attempting to regularise the use of his land, the owner was eager to agree to the interim orders as well as the 
final order. Whilst the council raised issues in relation to the lack of compliance or at least delay complying with 
the interim orders, compliance was better achieved with each interim order as the parties inched closer to 
regularising the use of the land. 

With each iteration of the interim orders which allowed more time for regularising the use of the land, the court 
was never required to decide the issues of the original application or whether the owner had complied with any of 
the previous interim orders. This process resulted in the shift in the issues for consideration before the court. 

Although the court found that the owner had limited financial 
means, further costs were incurred by the council due to ongoing 
delays 

At the time of the final order, the only remaining concern was the removal of some remnants of the past use of the 
land. However, as they were not being used for ongoing residential purposes, it was clear that the council could 
not maintain insistence on complete removal of these items, the specific subject of the earlier interim orders. 
Accordingly, the relative success of the parties was considered to be moving in different directions. 

The court rejected the council's claim that the owner acted unreasonably, participated in the proceedings without 
reasonable prospects of success and that he failed to comply with the orders made by the court. However, the 
court also rejected the claim that delays on the part of the owner may be excused because of his ill-health. The 
court also held that supporting information submitted by the owner did support a conclusion that he had limited 
financial means and that this complicated his ability to progress the interim orders. 

Regardless of the owner's limited financial means, the court held that the council's reliance on the delay and 
absence of any meaningful response to its communications prior to the making of the application was justified as 
it was only by commencing proceedings in the court that an outcome was achieved. Further, in considering 
Latoudis v Casey (1990) 170 CLR 534 in the context of compensatory principles applicable to the issue of costs, 
the court found further costs were incurred due to ongoing delays in achieving the regularisation of the 
acknowledged unlawful use of the land. 

The court ordered payment of some of the council's costs of the 
application, including investigation costs 

The court held that it was appropriate to allow the council to recover some of its costs of the application, including 
investigation costs, under section 457(6) of the Sustainable Planning Act 2009. The court excluded the costs 
associated with a court appearance for which the owner was not properly served and further, due to the shift of 
the focus of the application, ordered the owner to pay only 50% of the council's costs thereafter. 
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Queensland parliament passes amendments to 
address the issues arising out of the decisions of a 
private certifier 

Ian Wright | Shaun Pryor 

This article discusses the effects of the Local Government Electoral (Transparency and 
Accountability in Local Government) and Other Legislation Amendment Bill 2016 which 
was passed by the Queensland parliament on 10 May 2017 

May 2017 

 

 

In brief 

On 10 May 2017, the Queensland parliament passed the Local Government Electoral (Transparency and 
Accountability in Local Government) and Other Legislation Amendment Bill 2016. 

Among other things, the Bill sought to address issues arising as a result of a number of decisions of the Planning 
and Environment Court and the Court of Appeal in relation to the interaction between private certifiers and local 
governments in the issuing of development approvals (the private certifier decisions). 

In brief, the private certifier decisions address the circumstances in which a development approval is also required 
from the local government where a building development approval is sought from a private certifier. 

With the commencement of the Planning Act 2016 on 3 July, the Bill makes changes to both the Sustainable 
Planning Act 2009 and the Planning Act 2016, as well as the Building Act 1975. 

The problem 

Under section 83(1)(b) of the Building Act 1975, a private certifier must not grant the building development 
approval applied for until all necessary preliminary approvals under the Sustainable Planning Act 2009 are 
effective for other assessable parts of the development. 

Since the introduction of this section, local governments, private certifiers and applicants have been operating on 
the basis that where building work is assessable against a local government's planning scheme, there is a 
necessary preliminary approval from the local government which is required to be obtained before a development 
permit authorising the building work to occur can be given by a private certifier. 

However, in Brisbane City Council v Gerhardt [2016] QCA 76, the Court of Appeal considered the interpretation of 
this section and in particular what is a "necessary preliminary approval under the Planning Act". 

In that case, the court considered a development application made to a private certifier for building work for 
alterations and additions to a dwelling house at Wooloowin. The house was located within the traditional building 
character overlay of the Brisbane City Council's Brisbane City Plan 2014 and was code assessable against the 

Traditional building character (design) overlay code. 

The council was also a concurrence agency for the amenity and aesthetic impact of the application and was 
required to assess the application in that capacity against the Traditional building character (design) overlay code 
and the dwelling house code under the Brisbane City Plan 2014. 

In deciding whether a preliminary approval was necessary in this case, the court made reference to section 241 of 
the Sustainable Planning Act 2009 which states that a preliminary approval "approves development, but does not 
authorise assessable development to take place" and that "there is no requirement to get a preliminary approval 
for development". 

The court found that it was the Sustainable Planning Act 2009 by which any preliminary approval must be 
"necessary"; but that the express words in section 241 of the Sustainable Planning Act 2009 do not require a 
preliminary approval where one is otherwise not necessary. 

The court also found that section 83(1)(b) of the Building Act 1975 does not itself provide the source of necessity 
for a preliminary approval. 

In the circumstances of that case, the Court of Appeal ultimately concluded that no preliminary approval from the 
local government was required to be obtained before a development permit for the building work could be given 
by the private certifier. 
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Whilst this decision relates to a specific set of circumstances, it caused concern among local governments that 
the provisions of their planning scheme relating to character housing and other relevant planning issues were 
potentially undermined. 

The solution 

In Gerhardt v Brisbane City Council [2016] QPEC 48, the Planning and Environment Court considered a 
development application made to a private certifier for building work for the demolition of two pre-1946 houses at 
Morningside. The houses were located within the Traditional building character overlay of the Brisbane City 
Council's Brisbane City Plan 2014 and was code assessable against the Traditional building character 

(demolition) overlay code. 

Similarly, the issue was whether a preliminary approval from the local government was necessary before a private 
certifier can give a development permit authorising the building work to take place. 

The Planning and Environment Court noted the limitation under the Building Act 1975 for a private certifier and a 

council as a concurrence agency to undertake its assessment against, and be satisfied the development 
application complies with, the building assessment provisions only. 

The court observed that the building assessment provisions in the Brisbane City Plan 2014 included the 
Traditional building character (design) overlay code but did not include the Traditional building character 
(demolition) overlay code. 

The court therefore found that the assessment of the building work against the Traditional building character 
(demolition) overlay code could not be done by the private certifier as the assessment manager or the council as 
a concurrence agency, and must be the subject of a separate development application made to the council as an 
assessment manager. 

It is in these circumstances that the court said a preliminary approval was necessary under the Sustainable 
Planning Act 2009 as without one, the development permit given by the private certifier could not properly 
authorise the assessable development to take place. 

The court articulated each party's role in the assessment of building work as follows: 

 Private certifier – The private certifier is the assessment manager for the matters plainly within the scope and 
expertise of a private certifier, including where that involves demolition. 

 Local government – The local government is a concurrence agency for the amenity and aesthetic impact of 
building work which is required to be assessed against the Traditional building character (design) overlay 
code. The local government is also the assessment manager for the assessment of the building work required 
to be assessed against the Traditional building character (demolition) overlay code. 

The amendments 

The Local Government Electoral (Transparency and Accountability in Local Government) and Other Legislation 
Amendment Bill 2016 adopts the approach of the Planning and Environment Court and clarifies that a preliminary 
approval by a local government under the Sustainable Planning Act 2009 or a development permit given by an 
entity other than a private certifier under the Planning Act 2016 is required in the following circumstances: 

 where the building work requires impact assessment; or 

 where the building work requires code assessment under the local government's planning scheme against a 
provision which:  

- does not form part of the building assessment provisions that can be assessed by the private certifier; and 

- cannot be assessed by the local government as a referral agency for the building development application. 

In summary, the Bill addresses the following: 

 Changes the words "necessary preliminary approval" to "relevant preliminary approval" in section 83(1)(b) of 
the Building Act 1975. 

 Defines "relevant preliminary approval" as being a preliminary approval given under the Sustainable Planning 
Act 2009 by an entity other than a private certifier. 

 Inserts a new section 245A in the Sustainable Planning Act 2009 and section 73A in the Planning Act 2016, 
restricting a development permit for building work given by a private certifier from authorising the carrying out 
of the assessable development until a relevant preliminary approval is in effect where the building work 
requires:  

- impact assessment; or 

- code assessment under a planning scheme or preliminary approval to which section 242 of the 
Sustainable Planning Act 2009 applies against a provision which:  

 does not form part of the building assessment provisions that can be assessed by the private certifier; 
and 
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 cannot be assessed by a referral agency for the building development application. 

 Restricts a private certifier from granting a building development approval where section 245A of the 
Sustainable Planning Act 2009 or section 73A of the Planning Act 2016 applies, until the relevant preliminary 
approval or a development permit given by an entity other than a private certifier is in effect for the 
development. 
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Powers of entry for environmental investigations 
and procedural fairness 

Todd Neal | Emma Whitney 

This article discusses the decision of the NSW Court of Appeal in the matter of LDF 
Enterprises Pty Ltd v State of New South Wales [2017] NSWCA 89 

May 2017 

 

 

In brief – Environmental authorities not required to give notice of 
entry 

Landowners will be interested in the recent decision of the NSW Court of Appeal in LDF Enterprises Pty Ltd v 
State of New South Wales [2017] NSWCA 89 as it provides an important clarification about the powers of entry in 
the course of environmental investigations and the proper jurisdiction to hear an injunction under environmental 
legislation. 

This decision is of increasing importance given the surge in enforcement activity currently being carried out by the 
Environment Protection Authority in relation to environmental offences. 

Injunction sought by landowner rejected by NSW Supreme Court 
and Court of Appeal 

LDF sought an injunction in the Supreme Court of NSW against the Office of Environment and Heritage (OEH) to 
stop the officers of the OEH from entering the land to inspect a possible offence against the National Parks and 
Wildlife Act 1974 (NPWA). The primary judge refused the injunction. LDF then appealed to the NSW Court of 

Appeal, who upheld the decision of the primary judge and refused to grant the injunction. 

There were two bases on which the injunction was refused by the Court of Appeal: 

 the court does not have the jurisdiction to grant injunctions in relation to potential breaches of environmental 
legislation as it is a matter which should properly be dealt with by the Land and Environment Court, and 

 no procedural fairness is required to be given prior to exercising the power of entry when investigating an 
alleged environmental offence under environmental legislation. 

Land and Environment Court is proper jurisdiction to hear 
injunctions under environmental legislation 

The Court of Appeal held that the Supreme Court did not have the jurisdiction to hear the injunction due to section 
71 of the Land and Environment Court Act 1979. 

Section 71(1) of the Act provides:  

(1)  Subject to section 58, proceedings of the kind referred to in section 20(1)(e) may not be 
commenced or entertained in the Supreme Court. 

Relevantly, section 20(1)(e) identifies a general class of matters involving environmental legislation, including the 
NPWA. It was on this basis that the court held (at [13]):  

The consequence is that in respect of matters involving what may broadly be described as judicial 
review of the enforcement of rights, obligations or duties, or the exercise of functions, conferred or 
imposed by a wide range of planning or environmental laws, including the National Parks and 
Wildlife Act and the Protection of the Environment Operations Act, not only is jurisdiction invested 
in the Land and Environment Court, but that jurisdiction is exclusive of that of the Supreme Court. 
Proceedings answering that description may neither be commenced nor maintained in the 
Supreme Court. 

Procedural fairness when exercising inspection and investigation 
powers under Protection of the Environment Operations Act 

The Court of Appeal also found that the OEH did not need to afford LDF any procedural fairness when exercising 
its power of inspection and investigation under the Protection of the Environment Operations Act 1997 (POEO 
Act) (which apply to investigations under the NPWA under section 156B(2)(a) of that Act). (Note that the NPWA 

picks up on the investigation and inspection powers of the POEO Act). 
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The court also considered that the requirement for procedural fairness could not be read into the inspection and 
investigation powers by the court for the following reasons: 

 Section 196 of the POEO Act, when read as a whole, distinguishes between the power of entry "at any time" 
and "at a reasonable time" and it would be difficult to construe the words "at any time" as meaning "at any 
time, subject first to the landowner having been notified and given an opportunity to be heard". 

 Reasonable force is permitted to be used when undertaking an inspection. In other words, this authorises 
entry where the occupier has not consented or where the owner has not been notified in advance of the entry 
being effected. 

 Wilful obstruction of an authorised person or officer who is undertaking an inspection is an offence. On this 
point, the court said "a likely occasion for wilful delay or obstruction is when a landowner has not received 
notice of entry". 

 Authorised persons or officers may exercise their powers of investigation for the following purposes (section 
184): 

- for determining whether there has been compliance with or a contravention of this Act or the regulations or 
any environment protection licence, notice or requirement issued or made under this Act; 

- for obtaining information or records for purposes connected with the administration of this Act; 

- generally for administering this Act and protecting the environment. These very purposes would be 
frustrated for environmental investigations if the power could only be exercised after notice had been 
given. 

 Section 197 does not empower entry onto residential premises without the permission of the occupier or a 
search warrant and the provisions regulating the issue of warrants do not require notice to be given of the 
possible issuing of a warrant. It would be incongruous for there to be a greater level of notice for non-
residential premises. 

 Section 189(2) requires an authorised person or officer to provide identification if requested by any person the 
subject of an investigation. The court stated (at [42]) that the "terms of that provision tend to sit ill with the right 
only being exercisable after notice has first been given to the landowner". 

Landowners subject to an investigation under environmental 
legislation should consider seeking legal advice 

The decision emphatically held that relevant environmental authorities have no duty to accord procedural fairness 
when exercising powers of investigation, including the power of entry onto property. This means that no notice of 
entry is read into the POEO Act to require notification to be first given by the authority prior to entering the land for 
the purposes of an investigation. 

Caution needs to be exercised by landowners in these types of circumstances due to the potential impact an 
obstructive approach can have on future penalties under relevant environmental legislation. At the same time, 
there are limits to the powers of an authority and owners of land enjoy other rights in the context of such 
investigations. These powers need to be carefully navigated. 

You should seek legal advice if you find yourself the subject of an investigation under environmental legislation in 
relation to any alleged environmental offence. 

 



 
 
 
 

120 | PLANNING GOVERNMENT INFRASTRUCTURE & ENVIRONMENT 

Proposed change to a development approval by 
adding roller doors in front of the car parking spaces 
was accepted as permissible change 

Ian Wright | Min Ko | Daniel Tweedale | Russell Buckley 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of 48 Stuart Pty Ltd v Brisbane City Council [2016] QPEC 67 heard before 
Bowskill QC DCJ 

June 2017 

 

 

In brief 

The case of 48 Stuart Pty Ltd v Brisbane City Council [2016] QPEC 67 concerned an application for a permissible 

change to a development approval that had previously been issued by the Planning and Environment Court. 

The development approval was for a multiple dwelling complex which included a driveway down the middle of the 
complex, with three units on either side of the driveway. Each unit was provided with two open car parking spaces 
located underneath it, one for the resident and one for the visitor of the unit. 

The applicant proposed to add roller doors in front of the car parking spaces and submitted that the proposed 
change was a permissible change under section 367 of the Sustainable Planning Act 2009. 

The court approved the application and adjourned the matter for the applicant and the council to prepare a draft 
order and appropriate notices under section 376 of the Sustainable Planning Act 2009. 

In approving the application, the court first decided whether the proposed change would be considered a 
permissible change under section 367 of the Sustainable Planning Act 2009 by determining the following matters: 

 whether the proposed change would result in a substantially different development; 

 whether it would not likely cause a person to make a properly made submission objecting to the proposed 
change. 

Once the court found that the proposed change was a permissible change, it considered the following in 
accordance with section 374 of the Sustainable Planning Act 2009: 

 the information provided by the applicant; 

 the matters the court would have had regard to if the request to make a change to the development approval 
were a development application; 

 the submissions made about the development application the subject of the development approval and about 
the proposed change; 

 the notice the council filed under section 373 of the Sustainable Planning Act 2009 objecting to the proposed 
change. 

Applicant sought to have conditions of the development approval 
amended to facilitate the proposed change 

The applicant sought to amend the conditions of the development approval to be amended as follows: 

Condition 10 

Visitor car parking spaces must: 

- Be used by bona fide visitors to the premises only: 

- Be clearly labelled as 'Visitor Parking'; and 

- Remain unimpeded by landscaping, water tanks, storage (temporary or otherwise) 

Condition 25(iii) 

Parking on the site for twelve (12) cars and for the loading and unloading of vehicles within the 
site. Six (6) of these parking space are to be provided for residents and six (6) unrestricted space 
for visitors, in the form of one (1) exclusive visitor park per unit. Provide Visitor Park Signage at 
the site entrance to guide the visitors into the site visitor parking spaces. 
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Court found that the proposed change would not result in a 
substantially different development 

In determining whether the proposed change was a permissible change under section 367 of the Sustainable 
Planning Act 2009, the court first considered whether the proposed change would result in a substantially different 
development. 

The court acknowledged that "substantially different development" is not a defined term under the Sustainable 
Planning Act 2009 and was to be given its "ordinary common sense meaning" in accordance with the Explanatory 
Notes to the Sustainable Planning Bill 2009. The court also noted that the Statutory Guideline 06/09 was of 
assistance in determining whether the proposed change would result in a substantially different development. 

The court accepted the evidence provided by the applicant's traffic engineering expert that the proposed change 
would not change the form and function of the development in that there would be same number of visitor parking 
spaces designated solely for visitors. The court also noted the number of visitor parking spaces to be provided 
was in excess of the requirements under the council's Transport, Access, Parking and Servicing Planning 
Scheme Policy under the Brisbane City Plan 2000. 

The court also accepted the evidence of the applicant's traffic engineering expert that the installation of the roller 
doors would not materially impact on the traffic and the parking arrangements for the site in that the invited 
visitors to the site would be provided with a parking space with or without the installation of the roller door. 

In rejecting the council's argument that the visitor car parking spaces would no longer be used by visitors, the 
court had regard to the following matters: 

 the owners of the units confirmed that the visitor car parking spaces would be used by visitors; 

 whilst there would no longer be unrestricted access to the visitor car parking spaces, the proposed change 
would still comply with conditions 10 and 25 of the development approval in that it would allow one visitor 
parking space for each unit used for bona fide visitors to the premises that would be unimpeded and clearly 
labelled as "visitor parking"; 

 the applicant would be required to comply with the development conditions, including ensuring the residents 
do the same on the basis of the principles stated in Seabridge Pty Ltd & Anor v Council of the Shire of 
Beaudesert & Anor [2000] QPEC 95 and Harris v Scenic Rim Regional Council [2014] QPELR 324. 

The court did not consider the intensity of the development would be increased as a result of the proposed 
change in that the traffic impact created by the proposed development would remain the same despite the 
proposed change. 

The court, on balance, found that the proposed change would not result in a substantially different development. 

Court found that the proposed change would not cause a person to 
make a properly made submission objecting to the change 

The court only considered the submissions that were relevant to the proposed change. The main concern raised 
in those submissions was that the installation of roller doors to the visitor car parking spaces would prevent 
access by visitors, including trades people, which would result in visitors parking outside the site. 

In finding that the proposed change "would not, because of the change, be likely to cause an objective person, 
fully informed as to the nature and effect of the proposed change, and the reasons why it is being sought, to make 
a reasonable, and relevant submission, objecting to the change, if the circumstances allowed", the court noted the 
following: 

 the submissions needed to be considered objectively; 

 the council's objection was made on the basis that there would no longer be six visitor car parking spaces 
which was incorrect; 

 accepting the applicant's traffic engineering expert's evidence, the residents’ submissions about traffic matters 
were not related to the proposed installation of roller doors; 

 the submissions made for the original development application were based on traffic flow of 12 cars and this 
did not assist in determining whether the installation of roller doors to the visitor car parking spaces would 
have caused further submissions; 

 the proposed change would not create new impacts and there was no increase in intensity of the known 
impacts and no changes to the operation of the visitor car parking spaces; 

 if the applicant were to make a development application to include the proposed change, it would be code 
assessable which meant that the residents would not have a right to make a submission objecting to the 
development application. 
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Court found that the proposed change would be consistent with the 
relevant planning scheme provisions under the Brisbane City Plan 
2000 and Brisbane City Plan 2014 

The court found that the proposed change would satisfy the relevant planning scheme provisions as follows: 

 the applicant would provide a plan identifying the proposed change which clearly identified the visitor car 
parking spaces for each unit which would satisfy A17.3 "(that the location of visitor parking is discernible from 
the street)"; 

 the proposed change would still provide six visitor car parking spaces which satisfied the requirement to 
provide a single shared visitor car parking spaces for the six units under the Brisbane City Plan 2000 and 
Brisbane City Plan 2014; 

 A16 of the Brisbane City Plan 2000 only required 0.25 spaces per dwelling for visitors; 

 the proposed change would still provide "the location of visitor parking (that) is discernible from the street" in 
accordance with A17.3 of the Brisbane City Plan 2000; 

 the proposed change would provide parking that was "safe and convenient for residents, visitors and service 
providers" which was consistent with PO22 of the Brisbane City Plan 2014. 

The court approved the applicant's request to make a change to the development approval to install roller doors to 
the visitor car parking spaces. 
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Court found permissible change request made to 
incorrect entity 

Ian Wright | Nadia Czachor | William Lacy 

This article discusses the decision of the Queensland Planning and Environment Court in 
the matter of Lipoma Pty Ltd v Minister for State Development & Anor [2017] QPEC 6 heard 
before Searles DCJ 

June 2017 

 

 

In brief 

The case of Lipoma Pty Ltd v Minister for State Development & Anor [2017] QPEC 6 concerned a number of 
preliminary issues raised by the Ipswich City Council in an appeal in the Planning and Environment Court 
commenced by Lipoma Pty Ltd against the decision of the Minister of State Development to refuse Lipoma's 
permissible change request. 

The preliminary issues required the court to determine whether the Minister or the council was the correct 
responsible entity for the permissible change request under section 369 of the Sustainable Planning Act 2009 
(SPA). 

The court found that the council was the correct responsible entity and that on this basis the permissible change 
request, which had been made to the Minister, had not been made to the correct responsible entity. 

The court found that it was not appropriate to exercise its discretion in the circumstances to excuse the non-
compliance with the provisions of the SPA and therefore the appeal was struck out as the decision of the Minister 
was found to be invalid and was set aside. 

Three preliminary issues were raised by the council 

The development application which resulted in the development approval that Lipoma was seeking to change was 
originally made to the council and approved by the council in December 2003. 

After being approved by the council, the development application was subject to a ministerial call-in under section 
3.6.6 of the now repealed Integrated Planning Act 1997 and approved by the then Minister for State Development 
and Innovation in July 2004. 

The issues in the proceedings before the court arose out of a permissible change request which sought to change 
certain conditions of the original approval that was lodged by Lipoma with the Minister for State Development in 
September 2015. The permissible change request was refused by the Minister in December 2015. 

The preliminary issues to be determined by the court which were raised by the council, after it elected to become 
a party to the appeal, were as follows: 

 Issue 1 – The Minister was not the correct responsible entity pursuant to section 369 of the SPA to determine 
the request to change the development approval to which the appeal relates. 

 Issue 2 – The correct responsible entity to determine the request to change the development approval was the 
council. 

 Issue 3 – Lipoma did not have the right to appeal the decision of the Minister to refuse the request to change 
the development approval. 

Court required to determine whether the council or the Minister was 
the correct responsible entity to determine the permissible change 
request 

The development approval, which was given under the repealed Integrated Planning Act 1997, was transitioned 

to be a development approval under the SPA. Accordingly, the permissible change provisions of the SPA applied 
to the request to change the development approval, in particular section 369 of the SPA which identifies the 
responsible entity for the permissible change request. 
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The relevant matter for the court to determine in respect of issues 1 and 2 was who the responsible entity was for 
the purpose of section 369 of the SPA. Under section 369(1)(e) of the SPA the responsible entity was "the 
assessment manager for the application to which the approval relates". The Minister maintained that it was the 
responsible entity and therefore had the power to receive, assess and decide the permissible change request, 
however, both Lipoma and the council said that the council was the responsible entity. 

The Minister submitted that the application to which the approval related was the application made to the council 
but called-in and ultimately approved by the Minister. The approval which Lipoma sought to change was the 
approval given by the Minister and therefore the Minister was the correct responsible entity to assess and decide 
the permissible change request. 

Court found that the Minister's role in respect of the development 
application was for a limited duration and on this basis the council 
was the correct responsible entity 

The court had regard to section 3.6.7 of the repealed Integrated Planning Act 1997 to determine the effect of the 
ministerial call-in on the development application. Under section 3.6.7 of the repealed Integrated Planning Act 
1997, the Minister was only the assessment manager from the time the application was called-in until the Minister 
issued the decision notice. After this time, the decision of the Minister on the development application was taken 
to be a decision of the council as the original assessment manager. In short, the approval given by the Minister 
was deemed to be an approval of the council. 

The court found that the plain effect of section 3.6.7 of the repealed Integrated Planning Act 1997 was to limit the 
duration of the Minister's role as assessment manager for the development application. On this basis, the court 
found that the correct responsible entity for the permissible change application was the council and not the 
Minister. 

Lipoma submitted that the court should exercise its discretion to 
excuse non-compliance with section 369 of the SPA 

Having found that the council was the correct responsible entity, the court moved to determine the effects this had 
on Lipoma's appeal. It was conceded by both Lipoma and the Minister that if the council was the responsible 
entity the appeal was incompetent. 

The council, despite not being the entity to which the permissible change request was made, was given notice of 
the permissible change request under the provision of the SPA and had advised of its objection to the permissible 
change request. 

Lipoma submitted that the failure to make the permissible change request to the council was a non-compliance 
with a provision of the SPA that could be excused by the court by exercising its discretion under section 440 of 
the SPA. Lipoma sought a declaration from the court that would allow the appeal to proceed as if the decision to 
refuse the permissible change request had been made by the council. 

Lipoma submitted that there was no real consequence flowing from the non-compliance with a provision of the 
SPA that would render it inappropriate to enliven section 440 of the Sustainable Planning Act 2009, particularly 
where the council had been given the opportunity to assess and provide a decision on the request and where 
remaking the permissible change request to the council would result in the same decision, namely the request 
being refused. 

Court found that the non-compliance was fundamental and that it 
was not appropriate to exercise its discretion to excuse non-
compliance 

The court considered that exercising its discretion in the manner submitted by the council would leave the council 
in a position where it was defending a decision it did not make, a factor which the court considered weighed 
strongly against exercising its discretion under section 440 of the SPA. 

The court found that the non-compliance with section 369(1) of the SPA was neither technical nor minor but rather 
that it was fundamental. This non-compliance had prevented the council from exercising the full extent of the 
assessment it would have been required to undertake as the responsible entity. The court therefore found that it 
was not appropriate to exercise its discretion under section 440 of the SPA to excuse the non-compliance. The 
appeal was therefore struck out. 
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In brief 

The case of Gillion Pty Ltd v Scenic Rim Regional Council & Ors [2017] QPEC 24 concerned an application to the 

Planning and Environment Court made by an applicant to make changes to the development application the 
subject of the appeal. 

The applicant made a development application for a development approval for a commercial ground water 
extraction use on land at 22-26 Power Parade at Mount Tamborine which involved the following proposal: 

(a) the extraction of water from a sub-artesian source assessed by bore; 

(b) the storage of extracted water on-site in large water tanks; and 

(c) the transportation of water off-site using a single transporter along a defined route. 

The council decided to refuse the development application and the applicant appealed against the council's 
decision. The applicant subsequently made an application to the court to make changes to the development 
application the subject of the appeal. 

The court found that the proposed changes were a minor change for the purposes of section 350 of the 
Sustainable Planning Act 2009 (SPA) and that the appeal would proceed with the changed development 

application. 

Proposed changes were limited to the transportation of extracted 
groundwater from the subject land 

The applicant proposed the following changes to the development application: 

 the water extracted from the subject land would be transported by vehicles owned by third parties rather than 
by a vehicle owned by an entity related to the applicant; 

 the water extracted from the subject land would be delivered not only to one bottling facility as identified in the 
development application but also to: 

- the community of Mount Tamborine and nearby areas, including to residents and businesses; 

- other bottling facilities away from Mount Tamborine; 

- in the case of an emergency, other bottling facilities for charitable purposes; and 

- in the case of a fire emergency by fire services vehicles, "the location of fire for fire fighting purposes". 

The court observed that the changes proposed by the applicant were limited to the confines of the original 
proposals and would not change the operational matters related to the transportation of the extracted 
groundwater from the subject land. 

Proposed changes would not result in a substantially different 
development within the meaning of section 350(1)(d)(i) of the SPA 

In determining whether the changes proposed by the applicant were a minor change under section 350 of the 
SPA, the court considered whether the proposed changes would constitute a substantially different development 
under section 350(1)(d)(i) of the SPA. 

In considering whether the proposed changes would not result in a substantially different development, the court 
had regard to the Statutory Guideline 06/09 Substantially different development when changing applications and 
approvals. 
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The court was satisfied that the changes proposed by the applicant would not result in a substantially different 
development and were a minor change for the purposes of section 350 of the SPA in that: 

 the proposed changes would not remove a component that is integral to the operation of the development in 
that it would not change the core component of the proposed development; 

 the proposed changes would not result in a change to the scale or intensity of the proposed use in that no 
changes were proposed to the following (at [24]):  

- "the maximum annual extraction"; 

- "the hours of operation"; 

- "vehicle numbers, movements and maximum size"; or 

- "the built form or layout of the development in terms of scale, bulk and appearance"; 

 no additional parcel of land would be required to accommodate the proposed changes; 

 given that the proposed changes were not related to the proposed use, being a "commercial ground water 
extraction" use, the proposed changes would not change the character or ability of the proposed development 
to operate as intended; 

 the proposed changes would not cause any significant traffic or transport planning issue in that:  

- they would not generate more than eight low level traffic movements; 

- the transportation of water in the cases of emergency would occur on limited occasions and for a limited 
time; 

- the deliveries to residents and businesses would be limited by the nature of supply and demand; 

- the number of truck movements would be ultimately limited by conditions. 

Accordingly, the court made the following orders: 

 a declaration that the proposed changes to the development application the subject of the appeal were minor 
changes; 

 the appeal would proceed on that basis; 

 costs of the application would be determined later. 
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In brief 

The Planning and Environment Court's decision in Boral Resources (Qld) Pty Ltd v Gold Coast City Council 
[2017] QPEC 23 concerned an appeal by Boral Australia against the decision of the Gold Coast City Council to 
refuse a development application for a hard rock quarry located in the Tallebudgera Valley/Reedy Creek area of 
the Gold Coast hinterland. 

The court acknowledged that the appeal was a difficult one to decide, finding that on balance it could not be 
satisfied that there were sufficient grounds to justify the approval of the quarry despite material conflict with the 
relevant planning scheme. 

Subject land 

The land the subject of the development application comprised 216.7 hectares of vacant land extensively covered 
by mature regrowth vegetation, having previously been cleared in the 1970s for historic uses, including grazing 
and a nursery. 

The subject land was located to the west of an existing quarry owned and operated by Boral Australia which is 
nearing the end of its operating life. The subject land is surrounded by residential development, including both 
conventional lot sized residential subdivisions and larger rural residential lots. 

A prominent ridgeline extending from the Springbrook Range to Burleigh Heads traverses the subject land and is 
a significant landform feature in the local context, along with several secondary ridgelines, two watercourses and 
a number of smaller associated waterways. 

Proposed development 

The proposed development comprised a hard rock quarry for the extraction of material used for manufacturing 
products in the building and construction industries. Only 65 hectares (approximately 30%) was to be the subject 
of actual quarrying activities and associated infrastructure, with the balance of the land to be used for buffering 
and environmental management purposes. 

The quarrying activities would have included blasting, operating heavy machinery, processing material in crushing 
plants, stockpiling processed material and transportation. Extensive upgrades would have been required to the 
adjacent road network to accommodate the addition of up to 450 heavy haulage vehicle movements per day. 

The expected life of the quarry was at least 40 years but could have extended beyond 60 years depending on 
demand. 

Planning scheme 

The planning scheme in force at the time the development application was made was the council's City Plan 
2003, under which the proposed development was an undesirable and inappropriate outcome for the subject land. 

Soon after the development application was made the council's City Plan 2016 came into force, which the court 
held to be the planning scheme that should be afforded the most weight for the purpose of assessing relevant 
conflicts. 

Under City Plan 2016, the subject land was included in the Rural Zone but was recognised as a "non-committed 
resource" area under the strategic framework, which relevantly provided at section 3.5.5.1(10) (emphasis added): 

(10) In the non-committed areas at Reedy Creek … operations only extend into the non-
committed areas if it can be demonstrated that: 
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(a) the amenity of nearby residential land is maintained; 

(b) critical corridors are accommodated and matters of environmental significance 
are conserved, protected, enhanced and managed; and 

(c) the green backdrop provided by ridgelines is not reduced when viewed 
from major roads and surrounding residential land … 

Evidence 

The court heard evidence from a total of 34 expert witnesses in areas relating to geology, blasting, air quality, 
noise, traffic, koalas, quarry management, civil engineering, visual amenity, terrestrial ecology, need (economic 
and community), water hydrology, aquatic ecology, soils and groundwater and town planning. 

Several business people with longstanding commercial relationships with Boral Australia were also called as non-
expert witnesses in respect of the economic need for the proposed development. 

Conflicts 

After hearing from the experts, the court found that the proposed development should not be refused by reference 
to aquatic ecology, terrestrial ecology, noise (from whatever source), air quality or vibration. The court held that 
that while some residents located close to the proposed development would have their amenity affected in 
respect of those matters, the amenity of the nearby residential land as a whole would be maintained to an 
acceptable level and those ecological issues alone did not warrant refusal. 

Nevertheless, the court found that there would be tangible, negative impacts on residential amenity arising from 
the visibility of the proposed development, blasting, the introduction of heavy traffic and, to a lesser extent, 
periodic dust issues. The court held that these impacts would be a constant reminder to many of the local 
residents of the quarry's existence and therefore fell outside the reasonable expectations of residential amenity 
under both City Plan 2003 and City Plan 2016. 

The court found that no conflict arose from the loss of waterways and that any flora of significance (with the 
exception of koala habitat) within the area to be cleared could be relocated and replanted within the remaining 
buffer area. However, the impact of clearing 67 hectares of existing koala habitat trees was considered significant 
and could not be sensibly reconciled with the object of conserving, protecting and enhancing matters of 
environmental significance under section 3.5.5.1(10) of the strategic framework under City Plan 2016. 

The court held that on the whole the proposed development was in serious and significant conflict with City Plan 
2003 and material conflict with City Plan 2016. 

Sufficient grounds 

Having found that the proposed development conflicted with the planning schemes, the court considered whether 
the economic or community need for the proposed development was a sufficient ground to justify its approval 
despite the conflict. 

After hearing from the economic experts and the non-expert witnesses, the court found that there is a need for the 
proposed development. However, in respect of whether the need was sufficient to overcome the conflicts with the 
planning schemes, the court observed (at [305]) as follows:  

The determination of this contest requires an abstract form of a cost benefit analysis, made all the 
more difficult because on one side of the scales is the economic benefit to the community and on 
the other, the less tangible benefits associated with maintaining biodiversity and amenity. 

Relevant to the court's determination was the economic benefit to the broader south east Queensland and 
northern New South Wales communities from having a reliable source of good quality quarried material in that 
location, and the future supply and demand for that material having regard to the volume of the resource available 
within existing and approved quarries. 

The court found that at the earliest there might be a supply issue and therefore a more pressing need for an 
additional hard rock quarry from about 2031, but more likely not until about 2040. 

On that basis, the court held that the community and economic need for the proposed development was presently 
not sufficient to justify approval despite the conflict with the relevant planning scheme. 

Outcome of the appeal 

The court dismissed the appeal and upheld the council's decision to refuse the proposed development. 
Nevertheless, in doing so the court also observed (at [326]) that there can be no doubt the "significant resource" 

should be protected for future exploitation when appropriate. 
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In brief 

The case of Althaus Enterprises Pty Ltd v Ipswich City Council [2017] QPEC 28 concerned an appeal by the 
appellant, Althaus Enterprises Pty Ltd, against the decision of the Ipswich City Council to refuse an application for 
a development permit for a material change of use to establish townhouses on land at 15 Stanley Street, Goodna 
in Ipswich. 

The issues in dispute were as follows: 

 whether the proposed development conflicted with the Ipswich City Planning Scheme 2006 to the extent that it 
was inconsistent development in the residential low density zone, inconsistent with the existing and desired 
character of the area and an overdevelopment of the subject land; and 

 whether there were sufficient grounds to approve the proposed development despite the conflict with the 
Ipswich City Planning Scheme 2006. 

In ultimately finding in favour of the council and dismissing the appeal, the court held that the proposed 
development was in significant conflict with the Ipswich City Planning Scheme 2006 and that there were no 

grounds in favour of the proposed development which were remotely sufficient to justify approving it despite the 
conflicts. 

Proposed development conflicted with the Ipswich City Planning 
Scheme 2006 provisions regarding density 

The density of the proposed development was 38.8 dwellings per hectare. It was uncontentious that the Ipswich 
City Planning Scheme 2006 designated the subject land as being within the residential low density zone and that 
the proposed development was identified under the residential low density zone code as an "inconsistent use" 
and an "undesirable development", as it "[involved] a dwelling density which exceeds the density range for the 
relevant Sub Area" (at [11]), being 10 to 15 dwelling per hectare. 

The appellant's submission was that the Ipswich City Planning Scheme 2006 should be read as a whole when 
considering the question of conflict. In this regard, the appellant argued the following: 

 the residential low density zone permits single residential development as a consistent use if situated on a lot 
of 450m2, which equates to a density of 22 dwellings per hectare; and  

 the density of the proposed development was entirely consistent with providing a mix of housing types, 
particularly infill residential development within 500m of an existing centre, which was contemplated within the 
specific outcomes of the Ipswich City Planning Scheme 2006.  

In response to this argument, the council submitted that there was no justification for ignoring the plain meaning of 
the Ipswich City Planning Scheme 2006 and seeking to qualify it in circumstances where no such qualification 
existed. 

In considering the issue, the court affirmed (at [15]) that the correct approach for the construction of a planning 
scheme was that enunciated by the High Court in Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 

28, namely: 

The primary object of statutory construction is to construe the relevant provision so that it is 
consistent with the language and purpose of all the provisions of the statute. The meaning of the 
provision must be determined 'by reference to the language of the instrument viewed as a whole'. 

… 
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A legislative instrument must be construed on the prima facie basis that its provisions are 
intended to give effect to harmonious goals. Where conflict appears to arise from the language of 
particular provisions, the conflict must be alleviated, so far as possible, by adjusting the meaning 
of the competing provisions to achieve that result which will best give effect to the purpose and 
language of those provisions while maintaining the unity of all the statutory provisions. 
Reconciling conflicting provisions will often require the court 'to determine which is the leading 
provision and the subordinate provision, and which must give way to the other'. Only by 
determining the hierarchy of the provisions will it be possible in many cases to give each provision 
the meaning which best gives effect to its purpose and language while maintaining the unity of the 
statutory scheme. 

… 

However, the duty of a court is to give the words of a statutory provision the meaning that the 
legislature is taken to have intended them to have. Ordinarily, that meaning (the legal meaning) 
will correspond with the grammatical meaning of the provision. … 

The court also had regard (at [17]) to the case of Lockyer Valley Regional Council v Westlink Pty Ltd (2011) 185 
LGER 63 whereby the court held that: 

[where] the effect of a [particular section] of a planning scheme is that the proposed use is 'not 
consistent' with the purpose of the zone for which it was proposed … In the absence of any other 
provision which qualifies the operation of [that particular section] in relation to the proposed use, 
that [particular section] requires the conclusion that a decision to approve the application is a 
variance with the Planning Scheme. 

To this end, the court concluded that, while the different treatment of single residential development in the Ipswich 
City Planning Scheme 2006 was curious, it did not warrant a departure from the plain meaning of the nominated 
density range. The proposed development, which involved a density two and a half times that anticipated in the 
residential low density zone, was in significant conflict with the Ipswich City Planning Scheme 2006. 

Proposed development conflicted with the Ipswich City Planning 
Scheme 2006 provisions regarding existing and desired character 

The relevant provisions of the Ipswich City Planning Scheme 2006 required the proposed development to "reflect 
the established built character, maintain amenity, and protect and enhance important townscape and landscape 
elements within local areas, having regard to dwelling density". 

In this regard, the appellant called evidence from both a town planner and an architect, while the council simply 
relied on evidence from a town planner. 

Under cross-examination, the appellant's town planning expert conceded that the proposed development would 
"present an appreciable difference in terms of building bulk, scale and density ... and that there would be a 
difference in character as a consequence". The court subsequently found that the proposed development 
significantly conflicted with the existing and desired character for the area. 

Proposed development represented an overdevelopment of the 
subject land 

The council submitted that the proposed development conflicted with the specific outcomes of the residential 
code, which could not be cured by the imposition of conditions. In particular, the council contended that the 
proposed development conflicted with the provisions of the residential code pertaining to street frontages, entry 
access, and landscaping requirements. 

Noting that the appellant had not tendered any plans or visual representations of the proposed development, the 
court held that the proposed development was in significant conflict with the residential code and was an 
overdevelopment of the subject land. 

There were not sufficient grounds to approve the proposed 
development 

The appellant submitted that, despite the conflicts with the Ipswich City Planning Scheme 2006, there was a need 
for the proposed development which justified approval. In this regard, the appellant called evidence from a 
property economist, while the council relied on evidence from a town planner. 

There was significant disagreement between the experts as to the capacity of the Ipswich City Planning Scheme 
2006 to supply land to meet demand in Goodna, which was quantified as being 35 semi-detached and attached 
dwellings per annum. 
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Under cross-examination, the appellant's property economist conceded (at [35]) that the supply and demand for 
multiple dwellings was "tracking comfortably relative to the 15 year period contemplated by the planning scheme". 
However, the expert sought to qualify this statement by cautioning that the current market conditions did not make 
it economically viable to provide multiple dwellings at a density of 10 to 15 per hectare, and therefore the type of 
development contemplated by the Ipswich City Planning Scheme 2006 would not occur.  

In considering the submissions and evidence before it, the court referred (at [32]) to the concept of "need" by 
reference to the case of Isgro v Gold Coast City Council & Anor [2003] QPELR 414, namely as follows: 

Need, in planning terms, is widely interpreted as indicating a facility which will improve the ease, 
comfort, convenience and efficient lifestyle of the community… Of course, a need cannot be a 
contrived one. It has been said that the basic assumption is that there is a latent unsatisfied 
demand which is either not being met at all or is not being adequately met… 

The court also found that, to the extent the appellant relied on the economics for developing particular parcels of 
land for multiple dwellings, it appeared to have offended the principle enunciated in Brown v Moreton Shire 
Council Mylne (1972) 26 LGRA 310 that private economics is an irrelevant and immaterial consideration. 

Acknowledging its statutory duty not to make a decision that conflicted with the Ipswich City Planning Scheme 
2006 unless there are sufficient grounds to justify the proposed development despite the conflict, the court applied 
the "three stage test" pronounced in Weightman v Gold Coast City Council [2003] 2 Qd R 441, being as follows: 

1. examine the nature and extent of the conflict; 

2. determine whether there are any planning grounds which are relevant to the part of the application which is in 
conflict with the planning scheme and if the conflict can be justified on those planning grounds; and 

3. determine whether the planning grounds in favour of the application as a whole are, on balance, sufficient to 
justify approving the application notwithstanding the conflict. 

The court found in favour of the council and dismissed the appeal. In doing so, the court held that there were no 
grounds in favour of the proposed development which were remotely sufficient to justify approving it despite the 
conflicts. 
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In brief 

The case of Bell v Brisbane City Council & Ors [2017] QPEC 26 concerned a submitter appeal to the Planning 

and Environment Court made by the appellant, Kate Peta Bell, against the decision of the Brisbane City Council 
to approve a development application by the applicant, Sunland Developments No. 8 Pty Ltd, for a material 
change of use of land situated at 600 Coronation Drive, Toowong, known as the former ABC site. 

The proposed development comprises the following: 

 555 units (gross floor area of 49,231.6m2) with combined community use areas and food and drink outlets; 

 53% of the site area was intended for public open space, including a sculpture park; 

 800 car parks comprising 714 for residents and 86 for visitors with 680 bicycle spaces; 

 a public bikeway and pedestrian way connecting to the bicentennial bike way and across the subject land; 

 the retention and extension of Middenbury (an 1865 villa residence) and its re-use. 

The appellant owns properties comprising six contiguous lots, one of which was a lot adjoining the subject land. 

The court found that there were sufficient grounds to approve the proposed development despite its conflict with 
the provisions of the Brisbane City Plan 2014. In doing so, the court considered various matters including: 

 the issues contended by the appellant, including centre issues, height, heritage and traffic; 

 the level of economic and community need; 

 the provision of generous public open space. 

Court's ultimate decision would not change even if there was a level 
of conflict with the Brisbane City Plan 2014 in relation to the issues 
related to the proposed development being located at Toowong 
Centre 

The appellant submitted that the proposed development was in conflict with the intent of the Brisbane City Plan 
2014 by reason of its limited centre type uses and failure to integrate with the existing Toowong Centre. 

While the court accepted that there was a level of conflict with the Brisbane City Plan 2014, it confirmed that its 

ultimate decision would not change in any case. 

Court found that the height of the proposed buildings was in 
conflict with the Brisbane City Plan 2014, however, that this was an 
exceptional case 

The appellant argued that the height of the proposed buildings was in conflict with the Brisbane City Plan 2014. 

The court accepted that the height of the proposed buildings was in conflict with A01.1 and PO1 of the Toowong-
Auchenflower Neighbourhood Plan Code under the Brisbane City Plan 2014. However, without deciding whether 
there was conflict with the relevant overall outcome of the code, the court found (at [81]) that this was "an 
exceptional case in which the proposal warrants approval notwithstanding" given the economic and community 

need and other sufficient grounds for approval. 
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Court found that the planning scheme provisions relating to 
heritage were satisfied 

The heritage expert for the appellant opposed the proposed development for reasons including the following: 

 likely damage to the significant fabric of Middenbury and its fig trees; 

 inadequate and inappropriate setting for Middenbury; 

 impaired "views between Middenbury and the Brisbane River and West End and between Middenbury and 
Coronation Drive" (at [135]); 

 the form of the proposed development would "detract from the appearance and expression of Middenbury as 
an 1860s villa residence" (ibid). 

The court preferred the evidence provided by the heritage experts for the council and applicant and found that the 
provisions relating to heritage were satisfied. 

Court did not find that the traffic issues raised by the appellant 
would call for refusal of the development application 

The appellant disputed a number of traffic issues, including access to the subject land, bikeway and pedestrian 
path and the layout of carparks. 

The court found that the traffic issues could be addressed satisfactorily by the proposed development in that: 

 obtaining access from an arterial road, being Coronation Drive, was in conflict with the relevant provision in 
the Brisbane City Plan 2014, however, it would "not [be] accompanied by a significant adverse consequence 
and the relevant overall outcomes are not prejudiced" (at [192]); 

 the issues relating to the form of the access and Archer Street cycleway access could be resolved by way of 
development conditions; 

 the proposed cycle route satisfied the relevant performance outcome; 

 the layout of the resident's carpark was narrower than what was referred to in the relevant policy in the 
Brisbane City Plan 2014, however, it would provide a greater number of carparks than what was required 
under the Brisbane City Plan 2014. 

Court found that there was a significant economic and community 
need for the proposed development, including the residential 
component 

The economist for the appellant argued that there was a great need for the subject land to be used for retail and 
commercial purposes. The economists for the council and the applicant disagreed. 

In finding that there was a significant economic and community need for the proposed development, including its 
residential component, the court accepted the opinions of the economists for the council and the applicant who 
considered that: 

 the quality of the proposed development would attract residents from the Brisbane inner city and also from 
interstate; 

 the demand for commercial offices in Toowong is limited; 

 the need for further retail space is not overwhelming and it can be accommodated by other places in the 
neighbourhood. 

Court found that the proposed provision of public open space was 
unquestionably generous 

The court found that the provision of public open space would provide a great benefit for the following reasons: 

 it was much greater than what would be expected; 

 access would be provided to open space with high amenity for pedestrians and cyclists; 

 a positive contribution would be made to the public realm; 

 it would provide an appropriate setting for Middenbury. 

The court ultimately found that, on balance, there were sufficient grounds to approve the proposed development 
despite conflict with the Brisbane City Plan 2014. 
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Introduction 

Colin Biggers and Paisley Lawyers is a longstanding supporter of the Committee for Economic Development of 
Australia, and its mission of delivering leading thinking, informed discourse and rigorous research on the 
economic and social issues affecting Australia. 

CEDA's reputation for independence, informed debate, policy influence and reach, is the reason why we have 
with us today the leaders of some of Australia's largest local governments and members of the Council of Mayors 
of South East Queensland. 

It is also the reason why we have attracted a group of some 400 senior professionals, with a keen interest in the 
future of South East Queensland, its competitiveness and its place in Australia and the world. 

Regional playing field 

It is clear that some nations such as Australia enjoy greater prosperity than others. It is also clear that the 
prosperity of regions within Australia varies markedly. We are fortunate to live, work and play in one of Australia's 
most prosperous regions – South East Queensland. 

In a free market economy such as ours, the prosperity of South East Queensland is essentially a composite of the 
prosperity of the commercial enterprises that we as professionals are engaged in within the region. 

Whilst it is true to say that commercial enterprises compete in domestic and international markets and that 
governments generally do not; it is also true to say that governments compete to offer an attractive and 
sustainable environment for commercial enterprises and residents to live, work and play. 

In an era of global competition characterised by rapid transportation, high speed communication and accessible 
markets, competitiveness depends not so much on the natural inheritance of general use factors of production of 
capital, labour and natural resources, which can be readily accessed by commercial enterprises; but by 
specialised factors of production, which are created not inherited, are not readily replicated by competing 
commercial enterprises and can be influenced in a proactive way by governments. (Pessoa 2013) 

These specialised factors of production are the broad attributes of a region such as South East Queensland which 
individually and as a system constitute what Michael Porter of the Harvard Business School has termed, the 
diamond of regional advantage. (Porter 1998) 

It is the playing field which each region establishes and operates for its commercial enterprises and residents to 
live, work and play. 

There are four key attributes of the regional playing field in South East Queensland: (Porter 1998) 

 First, the region's position in the factors of production such as skilled labour, physical infrastructure and legal 
frameworks necessary for commercial enterprises to compete in a given industry. 

 Second, the nature of the region's demand for an industry's products or services. 

 Third, the presence or absence in the region of supplier industries and other related industries that are 
competitive beyond our region. 

 Finally, the conditions in the region governing the strategies, corporate structures and rivalry of commercial 
enterprises. 

Great paradox – globalism versus localism 

The key attributes of the regional playing field highlights one of the great paradoxes of the post-industrial age; 
namely that whilst in theory more open global markets and faster transportation and communication should 
diminish the role of location in competition; in practice the very opposite is true. 

The enduring competitive advantages in a global economy are often heavily local or regional, arising from 
concentrations of highly specialised skills, knowledge, institutions, rivals, related businesses and sophisticated 
customers, which drive productivity and innovation. 
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As the global economy becomes more complex, knowledge based and dynamic, the prosperity of South East 
Queensland will be determined not so much by the general use factors of production such as exports and natural 
resources which we have inherited; but rather the specialised factors of production that are created by 
commercial enterprises and governments working together in partnerships. 

Role of government 

Governments, national, state and local, have new and important roles to play to establish a playing field within 
South East Queensland, which provides an attractive and sustainable environment for commercial enterprises 
and residents to live, work and play. 

There are at least four critical ways in which governments can influence the playing field in South East 
Queensland: 

 First, is in the supply of skilled and educated labour – a core focus of Construction Skills Queensland. 

 Second, the supply of physical infrastructure – a key focus of the Council of Mayors of South East 
Queensland. 

 Third, the creation of legal and policy frameworks in the form of State and local government Acts and statutory 
instruments in particular land use and infrastructure planning instruments such as the South East Queensland 
Regional Plan and local government planning schemes, which should promote rather than detract from 
productivity and innovation. 

 Finally, in a post-industrial age, the refocusing of industry policy from the targeting of desirable industries and 
intervention through subsidies or restriction, to the promotion of the formation of clusters and the building of 
public and quasi-public goods such as environmental and social resources, that have significant impact on the 
many connected commercial enterprises in the region. This is clearly evident in the Draft South East 
Queensland Regional Plan with its focus on the formation of economic clusters and the protection and 
enhancement of the environmental and social resources of the region. 

Speakers 

Today's panellists have been at the forefront of the development of the regional playing field through their roles as 
the leaders of significant local governments in South East Queensland; members of the South East Queensland 
Regional Planning Committee, which is preparing the Draft South East Queensland Regional Plan, and members 
of the Council of Mayors of South East Queensland, which has been a strong advocate for the reform of Federal, 
State and local government relations, the hypothecation of taxation revenues and their distribution to South East 
Queensland and the development of the regional economy. 

We are therefore fortunate to be joined today by: 

 Cr Paul Antonio, Mayor of Toowoomba Regional Council 

 Cr Greg Christensen, Mayor of Scenic Rim Regional Council 

 The Right Honourable Graham Quirk, Lord Mayor of Brisbane City Council 

 Cr Luke Smith, Mayor of Logan City Council 

 Cr Allan Sutherland, Mayor of Moreton Bay Regional Council 

 Cr Paul Tully, Acting Mayor of Ipswich City Council and the State's longest serving city councillor; and 

 Cr Karen Williams, Mayor of Redland City Council. 

The discussion today will be moderated by Dr Ben Lyons. 

Opportunity 

I will leave you today with the words of John F Kennedy delivered in a speech to the Canadian Parliament in 
Ottawa in 1961, which is perhaps relevant to our forthcoming discussion: 

Geography has made us neighbours. History has made us friends. Economics has made us 
partners. And necessity has made us allies. Those whom nature hath so joined together, let no 
man put asunder. What unites us is far greater than what divides us. 
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